ANC-62-M

MODIFICATIONS TO GENERAL TERMS AND CONDITIONS

(GPS-IIF Modernization)

PRIME CONTRACT (F4701-96-C-0025)
The following Federal Acquisition Regulations (FAR) and Defense Federal Acquisition Regulation Supplement (DFARS) clauses are incorporated herein by reference. In such clauses, unless otherwise specifically stated, the term "Contractor" means Seller except in the term "prime contractor", "subcontractor" means Seller's subcontractor, "Contract" means this order, except in the term “prime contract” and both "Contracting Officer" and "Government" mean Buyer except in the terms "Government Property”, “Government-Furnished Information”, "Government-Owned Property”, and "Former 

Government Surplus Property", or as otherwise indicated. 

In addition to the following clauses, Flysheet S-DOD-502 Patent and Data Provisions will be incorporated.
52.203-6 (Jul 1995) Restrictions on Subcontractor Sales to the Government. This clause applies only if this contract exceeds $100,000. 

52.203-7 (Jul 1995) Anti-Kickback Procedures (excluding subparagraph (c)(1)). Buyer may withhold sums owed Seller the amount of any kickback paid by Seller or its subcontractors at any tier if (a) the Contracting Officer so directs, or (b) the Contracting Officer has offset the amount of such kickback against money owed Buyer under the prime contract. $100,000

52.203-10 (Sep 1990) Price or Fee Adjustment for Illegal or Improper Activity. This clause applies only if this contract exceeds the simplified acquisition threshold. If the Government reduces Buyer’s price or fee for violations of the Act by Seller or its subcontractors at any tier, Buyer may withhold from sums owed Seller the amount of the reduction.

52.203-11 (Jan 1990) Certification and Disclosure Regarding Payments to Influence Certain Federal Transactions. This clause applies only if this contract exceeds $100,000.

52.203-12 (Jan 1990)  Limitation on Payments to Influence Certain Federal Transactions.  This clause applies only if this Contract exceeds $100,000.

52.204-2 (Apr 1984) Security Requirements. “Changes clause” means the changes clause of this contract.  This clause applies only if access to classified material is required.

52.209-6 (Jul  1995) Protecting the Government's Interest when Subcontracting with

Contractors Debarred, Suspended or  Proposed for Debarment.

52.211-5 (May 1995) New Material. Any notice will be given to Buyer rather than the Contracting Officer.

52.211-15 (Sep 1990) Defense Priority and Allocation Requirements. This clause is applicable if a priority rating is noted in this contract.

52.215-2 (Oct 1995) Audit and Records - Negotiation. This clause applies only if this contract exceeds the simplified acquisition threshold.

52.215-12 (Oct 1997) UBCONTRACTOR COST OR PRICING DATA (The certificate required by paragraph (b) is that set forth in FAR 15.804-4, substituting Buyer’s name for “Contracting Officer”.)
52.215-13 (Oct 1997) SUBCONTRACT COST OR PRICING DATA--MODIFICATIONS (Applies if original order was competitive and the certificate required by paragraph (b) is that set forth in FAR 15.804-4, substituting Buyer’s name for “Contracting Officer”.) 
52.215-14 (Oct 1995) Integrity of Unit Prices (excluding subparagraph (b)). This clause applies except for contracts at or below the simplified acquisition threshold (as defined in FAR Part 2; construction or architect-engineer services under FAR Part 36; utility services under FAR Part 41; services where supplies are not required; commercial items; and petroleum products.

52.215-20 (Oct 1997) Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data. The term "Contracting Officer" shall mean Buyer's Purchasing Representative.

52.215-21 (Oct 1997) Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data - Modifications. The term "Contracting Officer" shall mean Buyer's Purchasing Representative.

52.215-40 (Feb 1995) Notification of Ownership Changes.  This only applies to orders exceeding $500,000.

52.219-8 (Oct.1995) Utilization of Small Business Concerns.

52.219-9 (Oct.1995) Small Business Subcontracting Plan.  In paragraph (c), “Contracting Officer” means Buyer. This clause applies only if this contract exceeds $500,000. and Seller is not a small business concern.

52.222-1 (Apr 1984) Notice to Government of Labor Disputes. “Contracting Officer” means Buyer.

52.222-20 (Apr. 1984) Walsh-Healy Public Contracts Act. This clause applies only if this contract exceeds $10,000.

52.222-26 (Apr 1984)  Equal Opportunity (subparagraph (b)(1) through (11)).

52.222-35 (Apr 1984) Affirmative Action for Special Disabled and Vietnam Era Veterans.  This clause applies only if this contract is for $10,000 or more.

52.222-36 (Apr 1984) Affirmative Action for Workers With Disabilities.  This clause applies only if this contract exceeds $10,000.

52.222-37 (Jan 1988) Employment Reports on Disabled Veterans and Veterans of the Viet Nam Era. This clause applies only if this contract is for $10,000 or more.

52.223-3 (Nov 1991) Hazardous Material Identification and Material Safety Data. This clause applies only if Seller delivers hazardous material under this contract.

52.223-7 (Nov 1991) Notice of Radioactive Materials. The period for giving the notice is 60 days.

52.223-14 (Oct 1995) Toxic Chemical Release Reporting (excluding subparagraph (e)). This clause applies only if this contract exceeds $100,000.

52.225-11(May 1992)  Restrictions on Certain Foreign Purchases.

52.226-1 (Aug 91) Utilization of Indian Organizations and Indian-Owned Economic Enterprises.  This only applies to orders exceeding $500,000.

52-228-5 (Sep 1989) Insurance - Work on a Government Installation. Seller shall provide and maintain insurance as set forth in this contract.

52.230‑2 (Aug 1992) Cost Accounting Standards Delete paragraph (b). This clause applies only if this contract exceeds $500,000 unless otherwise exempt.

52.230‑5 (Aug 1992) Administration of Cost Accounting Standards.  Add "Buyer and the" before "Contracting Officer" in paragraph (c). This clause applies only if this contract exceeds $500,000 unless otherwise exempt.

52.234-1 (Feb 1995) Industrial Resources Developed Under Defense  Production Act Title III.

52-244-6 (Oct 1995) Subcontracts for Commercial Items and Commercial Components.

52.245-2 (Dec 1989) Government Property.

52.245-18(Feb 1993)  Special Test Equipment.

52.245-19 (Apr 1984) Government Property Furnished “As Is”

52.246-24 (Apr 1984) Limitation of Liability - High Value Items

52.246-25 (Apr 1984) Limitation of Liability - Services 

52.248-1(Mar 1989) Value Engineering (excluding subparagraph (f)). The term "Contracting Officer" means Buyer. This clause applies only if this contract is for $100,000 or more. If Value Engineering Change Proposal is accepted by the Government, Seller's share will be 50% of the instant, concurrent and future contract net acquisition savings and collateral savings that Buyer receives from the Government. Seller's negotiated share of the net acquisition savings and collateral savings shall not reduce the Government's share of concurrent or future savings or collateral savings. Buyer's payments to Seller under this clause are conditioned upon Buyer's receipt of authorization for such payments from the Government.

(B) DoD Contracts. If this Contract is placed under a Department of Defense Contract, the following contract clauses are incorporated by reference from the Department of Defense Federal Acquisition Regulation Supplement and the Department of Defense Air Force Far Supplement and  apply to the extent indicated.  In all of the following clauses, “Contractor” and “Offeror” mean Seller except as otherwise noted.  Unless otherwise provided, the clauses are those in effect as of the date of this contract.

252.203-7000 (Nov 1995) Statutory Prohibition On Compensation to Former Department of Defense Employees

252.203-7001(Nov 1995) Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies. This clause applies only if this contract exceeds $100,000 and does not apply to the purchase of commercial items or commercial components.

252.204-7000 (Dec 1991) Disclosure of Information. Seller will submit requests for authorization to release through Buyer.

252.208-7000 (Dec 1991) Intent to Furnish Precious Metals as Government-Furnished Material. The term "Offeror" shall mean Seller.

252.209-7000 (Nov 1995) Acquisition From Subcontractors Subject to On-site Inspection Under the Intermediate-Range Nuclear Forces Treaty. This clause applies only if this contract exceeds the FAR Part 13 simplified acquisition threshold and does not apply to the purchase of commercial items or commercial components.

252.219-7003 (Apr 1996) Small, Small Disadvantaged and Women-Owned Business Subcontracting Plan (DOD Contracts) (Applies If  supplier is a large business. “Contract” is not changed in paragraph (f).
252.223-7001 (Dec 1991)  (Hazard Warning Labels. This clause applies only if Seller delivers hazardous material under this contract.

252.223-7002 (May 1994) Safety Precautions for Ammunition and Explosives. This clause applies only if Seller delivers ammunition or explosives under this contract.

.
252-223-7006 (Apr 1993) Prohibition on Storage and Disposal of Toxic and Hazardous Materials. This clause applies to this contract if it requires, may require, or permits Seller to treat or dispose of non-DoD-owned toxic or hazardous materials as defined in this clause.

252.225-7001 (Jan 1994) Buy American Act and Balance of Payment Program.

252.225-7009 (Dec 1991) Duty-free Entry — Qualifying Country End Products and Supplies.

252.225-7012 (Nov 1995) Preference for Certain Domestic Commodities.

252.225-7014 and Alt. (Dec 1991)  1 Preference for Domestic Specialty Metals.

252.225-7016 (Jun 1995) Restriction on Acquisition of Ball and Roller Bearings. This clause does not apply to the purchase of commercial items other than ball or roller bearings or to items which contain no ball or roller bearings.

   252.225-7025 (Nov 1995) Restriction on Acquisition of Forgings.

252.225-7026 (Nov 1995)  Reporting of Contract Performance Outside the United  States.  This clause applies only if this contract exceeds $500,000.

252.228-7005 (Dec 1991) Accident Reporting and Investigation Involving Aircraft, Missiles, and Space Launch Vehicles.

252.234-7001 (Dec 1991) Cost/Schedule Control Systems.  Applies only to orders exceeding $25 million that received Contracting Officer’s permission to include

252.235-7003 and ALT I (Dec 1991) Frequency Authorization. This clause applies only if this contract requires the development, production, construction, testing, or operation of a device for which a radio frequency authorization is required.

252.243-7000  (May 1994) Engineering Change Proposals.  This only applies to 

order exceeding $500,000.

252.245-7001 (May 1994) Reports of Government Property. Change due date to 10 October each year.

252.246-7001 (Dec 1991) Warranty of Data. The warranty period in paragraph (b) is three years from the Government’s acceptance of the final items of data under this contract.  “Government” and “Contracting Officer” mean Buyer.

252.247-7023 (Dec 1991)  Transportation of Supplies by Sea. This clause applies only if this contract exceeds the Simplified Acquisition Threshold in FAR Part 13.

252..247-7024 (Dec 1991) Notification of Transportation of Supplies by Sea. “Contracting Officer” and, in the first sentence of paragraph (a), “Contractor” mean Buyer. This clause does not apply to the procurement of commercial items or commercial components.

252.249-7001(May 1994) Notification of Substantial Impact on 

Employment.  This applies only to orders exceeding $500,000.

252.249-7002 (May 1994) Notification of Proposed Program Termination or Reduction. This clause applies only if this contract is for $500,000 or more.

(D) If goods or services being procured under this contract are for commercial the foregoing Government clauses are deleted and the following FAR and DFARS clauses are inserted in lieu thereof:

      52.244-6 (Oct 95) Subcontracts for Commercial Items and Commercial

      Components.

52.222-26 Equal Opportunity (subparagraph (b)(1) through (11)).

52.222-35 Affirmative Action for Special Disabled and Vietnam Era Veterans.  This clause applies only if this contract exceeds $10,000.

52.222-36 Affirmative Action for Handicapped Workers. This clause applies only if this contract exceeds $2,500.

The following prime contract special provisions apply to this purchase order:

WARRANTY.  The “Warranty” clause of the Form GP-1 is changed as follows.  The language “...shall extend for  a period of one year after Buyer’s final acceptance….”, is deleted, and replaced with the following language:  “...thirty-two (32) months after the “no later than” delivery date as set forth in the delivery schedule of the order.”

INSURANCE - WORK ON A GOVERNMENT INSTALLATION.  Seller shall comply with applicable federal and state workers' compensation and occupational disease statutes; employer’s liability coverage of at least $100,000 is required, except in states with exclusive or monopolistic funds that do not permit workers' compensation to be written by private carriers.  Bodily injury liability insurance coverage written on the comprehensive form of policy of at least $500,000 per occurrence is required.  Automobile liability insurance written on the comprehensive form of policy is required in the amount of $200,000 per person and $500,000 per occurrence for bodily injury and $20,000 per occurrence for property damage.  When aircraft are used in connection with the performance of this order, aircraft public and passenger liability insurance coverage shall be at least $200,000 per person and $500,000 per occurrence (excluding passenger liability) for bodily injury, and $200,000 per occurrence for property damage; coverage for passenger liability shall be at least $200,000 multiplied by number of seats or passengers, whichever is greater.

C.
ENABLING CLAUSE FOR GENERAL SYSTEMS ENGINEERING & INTEGRATION (GSE&I).

1.
General Systems Engineering and Integration (GSE & I) deals with overall system definition; integration both within the system and with associated systems; analysis of system segment and subsystem design; design compromises and trade-offs; definition of the interfaces; review of hardware and software including manufacturing and quality control; observation, review and evaluation of tests and test data; support of launch, flight test and orbital operations; appraisal of the contractors’ technical performance through meeting with contractors and subcontractors, exchange and analysis of information on progress and problems and review of plans for future work; developing of solutions to problems, technical alternatives for reduced program risk, and providing comments and recommendations in writing as an independent technical assessment for consideration for modifying the program or redirecting the contractors’ efforts; all to the extent necessary to assure timely and economical accomplishment of program objectives consistent with mission requirements.

2.
In the performance of this order, Seller agrees to co-operate with the Aerospace Corporation by responding to invitations from authorized personnel to attend meetings; by providing access to technical information and research, development and planning data such as (but not limited to) design and development analysis, test data and results, equipment and process specifications, test and test equipment specifications and procedures, parts and quality control procedures and data, manufacturing and assembly data, and schedule and milestone data (all in their original form or reproduced form and excluding financial data); by delivering data as specified in the order; by discussing technical matters relating to this order; by providing access to Seller facilities utilized in the performance of this order; and by allowing observation of technical activities by appropriate Aerospace Corporation technical personnel.  Aerospace Corporation personnel engaged in GSE & I effort are authorized access to any technical information pertaining to this order.

3.
Seller further agrees to include in any subcontract supporting this order a clause requiring compliance by the subcontractor and succeeding levels of subcontractors with the response and access provisions set forth above, subject to co-ordination with Seller.  This does not relieve Seller of its responsibility to manage the subcontracts effectively and efficiently, nor is it intended to establish privity of contract between Government, Buyer or the Aerospace Corporation on the one hand and such subcontractors on the other hand.  Aerospace Corporation personnel are not authorized to direct Seller in any manner.

D.
ORGANIZATIONAL CONFLICT OF INTEREST.  Seller may gain access to proprietary  information of other companies during performance of this order.  Seller agrees to enter into company-to-company agreements to protect the other company’s information from unauthorized use or disclosure for as long as it is considered proprietary by the other company, and to refrain from using the information for any purpose other than that for which it was furnished.  Seller shall provide Buyer with information copies of any such agreements within 30 days of their execution.  These agreements are not intended to protect information which is available from other sources and furnished voluntarily without restriction.  Seller shall include this language in any subcontract supporting this order.

E.
TECHNICAL DIRECTION.

1.
The work to be performed by the Seller under this order is subject to technical direction under the conditions set out herein.  Technical direction is defined as a directive to the Seller within the definitions and requirements of the statement of work hereof which approves approaches, solutions, designs or refinements; fills in details or otherwise completes the general description of work or information items; shifts emphasis among work areas or tasks; or otherwise furnishes guidance to the Seller.  Technical direction includes the process of conducting inquiries, requesting studies, or transmitting information or advice by the Buyer regarding matters within the definitions and requirements of the statement of work.  Technical direction shall not impose tasks or requirements upon the Seller additional to or different from the general tasks and requirements stated in the statement of work  hereof.  To be valid, technical direction must be consistent with the general scope of the work set forth; shall not commit the Buyer to any adjustment of the price or other provisions of this order; and shall be accepted only from the Buyer’s integrated product team leader.

2.
In the event any such technical direction is interpreted by the Seller to fall within the clause hereof entitled “Changes” the Seller shall not implement such direction, but shall notify the Buyer in writing of such interpretation within 10 working days after receipt of such direction.  Such notice shall include the reasons upon which the Seller bases its belief that the technical direction falls within the purview of the “Changes” clause, and includes the Seller’s best estimate as to revision in price, performance time, delivery schedules and any other contractual provisions that would result from implementing the technical direction.  If after reviewing the information presented pursuant to the above, the Buyer is of the opinion that such direction is within the purview of the “Changes” clause and considers such change desirable, unilateral direction to proceed pursuant to the “Changes” clause shall be issued by duly executed change notice to this order.  If Buyer determines that such direction is technical direction authorized by this clause, Seller will be directed by Buyer to proceed with the implementation of such technical direction.  In the event the Buyer determines that it is necessary to avoid a delay in the performance of this order, the Seller may be directed in writing to proceed with the implementation of the technical direction pending receipt of the information.  Should Buyer later determine that change direction is appropriate, written direction pursuant to the “Changes” clause hereof will be issued.

3.
Failure of Buyer and Seller to agree on whether such direction is technical direction or a change within purview of the “Changes” clause shall be a dispute concerning a question of fact within the meaning of the clause hereof entitled “Disputes”.  The procedure set out in this clause is the only means authorized to give technical direction to the Seller under this order.  Any action taken by the Seller in response to any technical direction given by any other means or by any other person other than the cognizant Buyer shall be at Seller’s own risk.

F.
SPECIAL TOOLING.  “Special tooling” is as defined in FAR 52.245-17.  If Buyer so requests, Seller shall furnish Buyer an initial list of all special tooling acquired or manufactured by Seller for performing this order, specifying  nomenclature, tool number, related product part number or service performed, and unit or group cost of the special tooling.  Seller shall notify Buyer of changes in the design or specifications of the end item being produced that may affect interchangeability of end item parts.  If  Seller wishes to retain items of special tooling, it shall furnish a written offer specifically listing the items or listing the particular products, parts, or services for which the item was used or designed.  Seller shall maintain adequate property control records of all special tooling in accordance with its normal industrial practices, and shall identify all special tooling subject to this clause by the appropriate stamp, tag, or other mark.  Seller shall take all reasonable steps necessary to maintain the identity and existing condition of usable items of special tooling from the date such items are no longer needed by the Seller until final disposition.  When the work under this order is completed or terminated, Seller shall furnish Buyer a final list of the special tooling with the same information as required for the initial list, including any items not previously reported on the initial list.  Buyer shall provide Seller with disposition instructions for the special tooling within 120 days of receipt of the final list.  Buyer may direct Seller to dispose of the items in any of the following manners:  deliver identified items to Buyer; enter into negotiations for Seller to retain items, with net proceeds to be deducted from amounts due Seller under this order or otherwise paid as directed by Buyer; Buyer may disclaim further interests or rights in the special tooling; or Buyer may direct Seller to sell or dispose for scrap, for the account of Buyer, any tooling (this is the course of action to be taken if Buyer fails to direct Seller within 120 days of receipt of final list if Buyer fails to extend period).  Tooling to be shipped shall be properly packaged, packed and marked in accordance with Buyer’s direction.  Tooling to be stored shall be stored pursuant to a storage agreement between Buyer and Seller, and as directed by Buyer or the Government.  Tooling shipped or stored shall be accompanied by operations sheets or other appropriate data necessary to show the manufacturing operations or processes for which the items were used or designed.  There shall be equitable adjustment to the order for resultant costs. 

Additional Purchase Order Provisions:


Seller recognizes that Buyer's definitive prime contract may contain provisions different from or in addition to the provisions contained in this order.  Seller agrees to accept statutory requirements, executive orders or requirements of Federal Acquisition Regulations, Federal Acquisition Regulation Supplement or any other mandatory requirement subject to equitable adjustment to this contract as may be required, and to negotiate in good faith for the inclusion herein of any other changes or additional provisions in buyer's definitive prime contract.

AF FAR SUP 5352.204-9000 (Sep 1985) NOTIFICATION OF GOVERNMENT

 SECURITY ACTIVITY.  Notification shall be given through the Buyer.


AF FAR SUP 5352.210-9000: ELIMINATION OF CLASS 1 OZONE DEPLETING SUBSTANCES  IN AIR FORCE PROCUREMENTS.

AF FAR SUP 5352.223-9000: SAFETY & ACCIDENT PROTECTION.

FLYSHEET S-DOD-502

PATENT AND DATA PROVISIONS

Contract F04701-96-C-0025


The prime contract referred to on the face of this purchase contract/agreement contains and/or requires inclusion in subcontracts of the intellectual property clauses and provisions identified and set forth below.


Seller assumes all the obligations of Buyer under such clauses and provisions with respect to this purchase contract/agreement, and whenever the words “contract” and “Contractor” are used therein, they shall be construed as meaning “contract/agreement” and “seller”, respectively.

PATENT RIGHTS CLAUSE

NOTE:
THIS CLAUSE APPLIES TO THIS CONTRACT UNLESS THE CONTRACTOR IS A DOMESTIC SMALL BUSINESS OR DOMESTIC NONPROFIT ORGANIZATION AT THE TIME OF CONTRACTING.


This Patent Rights Clause is applicable only if the number identifying this Flysheet on the face of this contract/agreement is suffixed with the letter "R" (S-DOD-502R).  Patent reports and invention disclosures shall be forwarded to:


DCMAO Santa Ana


34 Civic Center Plaza


P. O. Box C-12700


Santa Ana, CA 92712-2700


Identify Prime Contract No. F04701-96-C-0025 with a copy of the transmittal letter to:









Boeing North American, Inc.









Intellectual Property Dept., FB18









P. O. Box 7922









Canoga Park, CA  91309-7922

52.227-12
Patent Rights--Retention by the Contractor (Long Form) (JUNE 1989)


(a)
Definitions.



"Invention" means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code or any novel variety of plant that is or may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321 et seq.).



"Made" when used in relation to any invention means the conception or first actual reduction to practice of such invention.



"Nonprofit organization" means a domestic university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a) or any nonprofit scientific or educational organization qualified under a state nonprofit organization statute.



"Practical application" means to manufacture in the case of a composition or product, to practice in the case of a process or method, or to operate in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.



"Small business firm" means a small business concern as defined at section 2 of Pub. L. 85-536 (15 U.S.C. 532) and implementing regulations of the Administrator of the Small Business Administration. For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.



"Subject invention" means any invention of the Contractor conceived or first actually reduced to practice in the performance of work under this contract; provided, that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d) must also occur during the period of contract performance.


(b)
Allocation of principal rights.  The Contractor may elect to retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. 203. With respect to any subject invention in which the Contractor elects to retain title, the Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for on behalf of the United States the subject invention throughout the world.


(c)
Invention disclosure, election of title, and filing of patent applications by Contractor.



(1)
The Contractor shall disclose each subject invention to the Contracting Officer within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters or within 6 months after the Contractor becomes aware that a subject invention has been made, whichever is earlier.  The disclosure to the Contracting Officer shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s).  It shall be sufficiently complete in technical detail to convey a clear understanding, to the extent known at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale, or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the Contracting Officer, the Contractor shall promptly notify the Contracting Officer of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.



(2)
The Contractor shall elect in writing whether or not to retain title to any such invention by notifying the Federal agency at the time of disclosure or within 8 months of disclosure, as to those countries (including the United States) in which the Contractor will retain title; provided, that in any case where publication, on sale, or public use has initiated the 1-year statutory period wherein valid patent protection can still be obtained in the United States, the period of election of title may be shortened by the agency to a date that is no more than 60 days prior to the end of the statutory period.



(3)
The Contractor shall file its initial patent application on an elected invention within 1 year after election or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor shall file patent applications in additional countries (including the European Patent Office and under the Patent Cooperation Treaty) within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.



(4)
Requests for extension of the time for disclosure to the Contracting Officer, election, and filing may, at the discretion of the funding Federal agency, be granted, and will normally be granted unless the Contracting Officer has reason to believe that a particular extension would prejudice the Government's interest.


(d)
Conditions when the Government may obtain title.  The Contractor shall convey to the Federal agency, upon written request, title to any subject invention--



(1)
If the Contractor elects not to retain title to a subject invention;



(2)
If the Contractor fails to disclose or elect the subject invention within the times specified in paragraph (c) above (the agency may only request title within 60 days after learning of the Contractor's failure to report or elect within the specified times);



(3)
In those countries in which the Contractor fails to file patent applications within the times specified in paragraph (c) above; provided, however, that if the Contractor has filed a patent application in a country after the times specified in paragraph (c) above, but prior to its receipt of the written request of the Federal agency, the Contractor shall continue to retain title in that country; or



(4)
In any country in which the Contractor decides not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a subject invention.


(e)
Minimum rights to Contractor.



(1)
The Contractor shall retain a nonexclusive, royalty-free license throughout the world in each subject invention to which the Government obtains title except if the Contractor fails to disclose the subject invention within the times specified in paragraph (c) above.  The Contractor's license extends to its domestic subsidiaries and affiliates, if any, within the corporate structure of which the Contractor is a part and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of the funding Federal agency except when transferred to the successor of that part of the Contractor's business to which the invention pertains.



(2)
The Contractor's domestic license may be revoked or modified by the funding Federal agency to the extent necessary to achieve expeditious practical application of the subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions in the Federal Property Management Regulations and agency licensing regulations (if any).  This license shall not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent the Contractor, its licensees, or its domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.



(3)
Before revocation or modification of the license, the funding Federal agency shall furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor shall be allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause shown by the Contractor)
after the notice to show cause why the license should not be revoked or modified.  The contractor has the right to appeal, in accordance with applicable agency licensing regulations and 37 CFR 404 concerning the licensing of Government-owned inventions, any decision concerning the revocation or modification of its license.


(f)
Contractor action to protect the Government's interest.



(1)
The Contractor agrees to execute or to have executed and promptly deliver to the Federal agency all instruments necessary to




(i)
establish or confirm the rights the Government has throughout the world in those subject inventions to which the Contractor elects to retain title, and




(ii)
convey title to the Federal agency when requested under paragraph (d) above and subparagraph (n)(2) below, and to enable the Government to obtain patent protection throughout the world in that subject invention.



(2)
The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) above, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (c)(1) above.  The Contractor shall instruct such employees through employee agreements or other suitable educational programs on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S. or foreign statutory bars.



(3)
The Contractor shall notify the Federal agency of any decision not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.



(4)
The Contractor agrees to include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement: "This invention was made with Government support under (identify the contract) awarded by (identify the Federal agency).  The Government has certain rights in this invention."



(5)
The Contractor shall establish and maintain active and effective procedures to assure that subject inventions are promptly identified and disclosed to Contractor personnel responsible for patent matters within 6 months of conception and/or first actual reduction to practice, whichever occurs first in performance of work under this contract.  These procedures shall include the maintenance of laboratory notebooks or equivalent records and other records as are reasonably necessary to document the conception and/or the first actual reduction to practice of subject inventions, and records that show that the procedures for identifying and disclosing the inventions are followed. Upon request, the Contractor shall furnish the Contracting Officer a description of such procedures for evaluation and for determination as to their effectiveness.



(6)
The Contractor agrees, when licensing a subject invention, to arrange to avoid royalty charges on acquisitions involving Government funds, including funds derived through Military Assistance Program of the Government or otherwise derived through the Government, to refund any amounts received as royalty charges on the subject invention in acquisitions for, or on behalf of, the Government, and to provide for such refund in any instrument transferring rights in the invention to any party.



(7)
The Contractor shall furnish the Contracting Officer the following:




(i)
Interim reports every 12 months (or such longer period as may be specified by the Contracting Officer) from the date of the contract, listing subject inventions during that period and certifying that all subject inventions have been disclosed or that there are no such inventions.




(ii)
A final report, within 3 months after completion of the contracted work, listing all subject inventions or certifying that there were no such inventions, and listing all subcontracts at any tier containing a patent rights clause or certifying that there were no such subcontracts.



(8)
The Contractor shall promptly notify the Contracting Officer in writing upon the award of any subcontract at any tier containing a patent rights clause by identifying the subcontractor, the applicable patent rights clause, the work to be performed under the subcontract, and the dates of award and estimated completion.  Upon request of the Contracting Officer, the Contractor shall furnish a copy of such subcontract, and no more frequently than annually, a listing of the subcontracts that have been awarded.



(9)
In the event of a refusal by a prospective subcontractor to accept one of the clauses in subparagraph (g)(1) or (2) below, the Contractor




(i)
shall promptly submit a written notice to the Contracting Officer setting forth the subcontractor's reasons for such refusal and other pertinent information that may expedite disposition of the matter and




(ii)
shall not proceed with such subcontracting without the written authorization of the Contracting Officer.



(10)
The Contractor shall provide, upon request, the filing date, serial number and title, a copy of the patent application (including an English-language version if filed in a language other than English), and patent number and issue date for any subject invention for which the Contractor has retained title.



(11)
Upon request, the Contractor shall furnish the Government an irrevocable power to inspect and make copies of the patent application file.


(g)
Subcontracts.



(1)
The Contractor shall include the clause at 52.227-11 of the Federal Acquisition Regulation (FAR), suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by a small business firm or nonprofit organization.  The subcontractor shall retain all rights provided for the Contractor in this clause, and the Contractor shall not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.



(2)
The Contractor shall include this clause (FAR 52.227-12) in all other subcontracts, regardless of tier, for experimental, developmental, or research work.



(3)
In the case of subcontracts, at any tier, when the prime award with the Federal agency was a contract (but not a grant or cooperative agreement), the agency, subcontractor, and the Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Federal agency with respect to those matters covered by this clause.


(h)
Reporting utilization of subject inventions.  The Contractor agrees to submit on request periodic reports no more frequently then annually on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.  Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as the agency may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by the agency in connection with any march-in proceedings undertaken by the agency in accordance with paragraph (j) of this clause.  To the extent data or information supplied under this paragraph is considered by the Contractor, its licensee or assignee to be privileged and confidential and is so marked, the agency agrees that, to the extent permitted by law, it shall not disclose such information to persons outside the Government.


(i)
Preference for United States industry.  Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any products embodying the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement for such an agreement may be waived by the Federal agency upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.


(j)
March-in rights.  The Contractor agrees that with respect to any subject invention in which it has acquired title, the Federal agency has the right in accordance with the procedures in FAR 27.304-1(g) to require the Contractor, an assignee, or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request, the Federal agency has the right to grant such a license itself if the Federal agency determines that--



(1)
Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;



(2)
Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;



(3)
Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; or



(4)
Such action is necessary because the agreement required by paragraph (i) of this clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such agreement.


(k)
Special provisions for contracts with nonprofit organizations.  



Reserved.


(l)
Communications.  (Complete according to agency instructions.)


(m)
Other inventions.  Nothing contained in this clause shall be deemed to grant to the Government any rights with respect to any invention other than a subject invention.


(n)
Examination of records relating to inventions.



(1)
The Contracting Officer or any authorized representative shall, until 3 years after final payment under this contract, have the right to examine any books (including laboratory notebooks), records, and documents of the Contractor relating to the conception or first reduction to practice of inventions in the same field of technology as the work under this contract to determine whether--




(i)
Any such inventions are subject inventions;




(ii)
The Contractor has established and maintains the procedures required by subparagraphs (f)(2) and (f)(3) of this clause; and




(iii)
The Contractor and its inventors have complied with the procedures.



(2)
If the Contracting Officer determines that an inventor has not disclosed a subject invention to the Contractor in accordance with the procedures required by subparagraph (f)(5) of this clause, the Contracting Officer may, within 60 days after the determination, request title in accordance with subparagraphs (d)(2) and (d)(3) of this clause.  However, if the Contractor establishes that the failure to disclose did not result from the Contractor's fault or negligence, the Contracting Officer shall not request title.



(3)
If the Contracting Officer learns of an unreported Contractor invention which the Contracting Officer believes may be a subject invention, the contractor may be required to disclose the invention to the agency for a determination of ownership rights.



(4)
Any examination of records under this paragraph shall be subject to appropriate conditions to protect the confidentiality of the information involved.


(o)
Withholding of payment (this paragraph does not apply to subcontracts).



(1)
Any time before final payment under this contract, the Contracting Officer may, in the Government's interest, withhold payment until a reserve not exceeding $50,000 or 5 percent of the amount of the contract, whichever is less, shall have been set aside if, in the Contracting Officer's opinion, the Contractor fails to--




(i)
Establish, maintain, and follow effective procedures for identifying and disclosing subject inventions pursuant to subparagraph (f)(5) above;




(ii)
Disclose any subject invention pursuant to subparagraph (c)(1) above;




(iii)
Deliver acceptable interim reports pursuant to subdivision (f)(7)(i) above; or




(iv)
Provide the information regarding subcontracts pursuant to subparagraph (f)(8) of this clause.



(2)
Such reserve or balance shall be withheld until the Contracting Officer has determined that the Contractor has rectified whatever deficiencies exist and has delivered all reports, disclosures, and other information required by this clause.



(3)
Final payment under this contract shall not be made before the Contractor delivers to the Contracting Officer all disclosures of subject inventions required by subparagraph (c)(1) above, an acceptable final report pursuant to subdivision (f)(7)(ii) above, and all past due confirmatory instruments.



(4)
The Contracting Officer may decrease or increase the sums withheld up to the maximum authorized above.  No amount shall be withheld under this paragraph while the amount specified by this paragraph is being withheld under other provisions of the contract.  The withholding of any amount or the subsequent payment thereof shall not be construed as a waiver of any Government right.

52.227-11
Patent Rights--Retention by the Contractor (Short Form) (JUNE 1989)


(a)
Definitions



(1)
"Invention" means any invention or discovery which is or may be patentable or otherwise protectable under title 35 of the United States Code, or any novel variety of plant which is or may be protected under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.).



(2)
"Made" when used in relation to any invention means the conception of first actual reduction to practice of such invention.



(3)
"Nonprofit organization" means a university or other institution of higher education or an organization of the type described in section 501(c)(3) of the Internal Revenue Code of 1954 (26 U.S.C. 501(c) and exempt from taxation under section 501(a) of the Internal Revenue Code (26 U.S.C. 501(a) or any nonprofit scientific or educational organization qualified under a state nonprofit organization statute.



(4)
"Practical application" means to manufacture, in the case of a composition of product; to practice, in the case of a process or method, or to operate, in the case of a machine or system; and, in each case, under such conditions as to establish that the invention is being utilized and that its benefits are, to the extent permitted by law or Government regulations, available to the public on reasonable terms.



(5)
"Small business firm" means a small business concern as defined at section 2 of Pub. L. 85-536 (15 U.S.C. 632) and implementing regulations of the Administrator of the Small Business Administration.  For the purpose of this clause, the size standards for small business concerns involved in Government procurement and subcontracting at 13 CFR 121.3-8 and 13 CFR 121.3-12, respectively, will be used.



(6)
"Subject invention" means any invention of the contractor conceived or first actually reduced to practice in the performance of work under this contract, provided that in the case of a variety of plant, the date of determination (as defined in section 41(d) of the Plant Variety Protection Act, 7 U.S.C. 2401(d) must also occur during the period of contract performance.


(b)
Allocation of principal rights.  The Contractor may retain the entire right, title, and interest throughout the world to each subject invention subject to the provisions of this clause and 35 U.S.C. 203.  With respect to any subject invention in which the Contractor retains title, the Federal Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to practice or have practiced for or on behalf of the United States the subject invention throughout the world.


(c)
Invention disclosure, election of title, and filing of patent application by contractor.



(1)
The Contractor will disclose each subject invention to the Federal agency within 2 months after the inventor discloses it in writing to Contractor personnel responsible for patent matters.  The disclosure to the agency shall be in the form of a written report and shall identify the contract under which the invention was made and the inventor(s).  It shall be sufficiently complete in technical detail to convey a clear understanding to the extent known at the time of the disclosure, of the nature, purpose, operation, and the physical, chemical, biological or electrical characteristics of the invention.  The disclosure shall also identify any publication, on sale or public use of the invention and whether a manuscript describing the invention has been submitted for publication and, if so, whether it has been accepted for publication at the time of disclosure.  In addition, after disclosure to the agency, the contractor will promptly notify the agency of the acceptance of any manuscript describing the invention for publication or of any on sale or public use planned by the Contractor.



(2)
The Contractor will elect in writing whether or not to retain title to any such invention by notifying the Federal agency within 2 years of disclosure to the Federal agency.  However, in any case where publication, on sale or public use has initiated the 1-year statutory period wherein valid patent protection can still be obtained in the United States, the period for election of title may be shortened by the agency to a date that is no more than 60 days prior to the end of the statutory period.



(3)
The Contractor will file its initial patent application on a subject invention to which it elects to retain title within 1 year after election of title, or, if earlier, prior to the end of any statutory period wherein valid patent protection can be obtained in the United States after a publication, on sale, or public use.  The Contractor will file patent applications in additional countries or international patent offices within either 10 months of the corresponding initial patent application or 6 months from the date permission is granted by the Commissioner of Patents and Trademarks to file foreign patent applications where such filing has been prohibited by a Secrecy Order.



(4)
Requests for extension of the time for disclosure election, and filing under subparagraph (c)(1), (2), and (3) of this clause may, at the discretion of the agency, be granted.


(d)
Conditions when the government may obtain title.  The Contractor will convey to the Federal agency, upon written request, title to any subject invention--



(1)
If the Contractor fails to disclose or elect title to the subject invention within the times specified in paragraph (c) of this clause, or elects not to retain title; provided, that the agency may only request title within 60 days after learning of the failure of the Contractor to disclose or elect within the specified times.



(2)
In those countries in which the Contractor fails to file patent applications within the times specified in paragraph (c) of this clause; provided, however, that if the Contractor has filed a patent application in a country after the times specified in paragraph (c) of this clause, but prior to its receipt of the written request of the Federal agency, the Contractor shall continue to retain title in that country.



(3)
In any country in which the Contractor decided not to continue the prosecution of any application for, to pay the maintenance fees on, or defend in reexamination or opposition proceeding on, a patent on a subject invention.


(e)
Minimum rights to Contractor and protection of the Contractor right to file.



(1)
The Contractor will retain a nonexclusive royalty-free license throughout the world in each subject invention to which the Government obtains title, except if the Contractor fails to disclose the invention within the times specified in paragraph (c) of this clause.  The Contractor's license extends to its domestic subsidiary and affiliates, if any, within the corporate structure of which the Contractor is a party and includes the right to grant sublicenses of the same scope to the extent the Contractor was legally obligated to do so at the time the contract was awarded.  The license is transferable only with the approval of the Federal Agency, except when transferred to the successor of that part of the Contractor's business to which the invention pertains.



(2)
The Contractor's domestic license may be revoked or modified by the funding Federal agency to the extent necessary to achieve expeditious practical application of subject invention pursuant to an application for an exclusive license submitted in accordance with applicable provisions at 37 CFR Part 404 and agency licensing regulations (if any).  This license will not be revoked in that field of use or the geographical areas in which the Contractor has achieved practical application and continues to make the benefits of the invention reasonably accessible to the public.  The license in any foreign country may be revoked or modified at the discretion of the funding Federal agency to the extent the Contractor, its licensees, or the domestic subsidiaries or affiliates have failed to achieve practical application in that foreign country.



(3)
Before revocation or modification of the license, the funding Federal agency will furnish the Contractor a written notice of its intention to revoke or modify the license, and the Contractor will be allowed 30 days (or such other time as may be authorized by the funding Federal agency for good cause shown by the Contractor) after the notice to show cause why the license should not be revoked or modified.  The Contractor has the right to appeal, in accordance with applicable regulations in 37 CFR Part 404 and agency regulations, if any, concerning the licensing revocation or modification of the license.


(f)
Contractor action to protect the Government's interest.



(1)
The Contractor agrees to execute or to have executed and promptly deliver to the Federal agency all instruments necessary to




(i)
establish or confirm the rights the Government has throughout the world in those subject inventions to which the Contractor elects to retain title, and




(ii)
convey title to the Federal agency when requested under paragraph (d) of this clause and to enable the Government to obtain patent protection throughout the world in that subject invention.



(2)
The Contractor agrees to require, by written agreement, its employees, other than clerical and nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the administration of patent matters and in a format suggested by the Contractor each subject invention made under contract in order that the Contractor can comply with the disclosure provisions of paragraph (c) of this clause, and to execute all papers necessary to file patent applications on subject inventions and to establish the Government's rights in the subject inventions.  This disclosure format should require, as a minimum, the information required by subparagraph (c)(1) of this clause.  The Contractor shall instruct such employees, through employee agreements or other suitable educational programs, on the importance of reporting inventions in sufficient time to permit the filing of patent applications prior to U.S.  or foreign statutory bars.



(3)
The Contractor will notify the Federal agency of any decisions not to continue the prosecution of a patent application, pay maintenance fees, or defend in a reexamination or opposition proceeding on a patent, in any country, not less than 30 days before the expiration of the response period required by the relevant patent office.



(4)
The Contractor agrees to include, within the specification of any United States patent application and any patent issuing thereon covering a subject invention, the following statement, "This invention was made with Government support under (identify the contract) awarded by (identify the Federal agency).   The Government has certain rights in the invention."


(g)
Subcontracts.



(1)
The Contractor will include this clause, suitably modified to identify the parties, in all subcontracts, regardless of tier, for experimental, developmental, or research work to be performed by a small business firm or domestic nonprofit organization.   The subcontractor will retain all rights provided for the Contractor in this clause, and the Contractor will not, as part of the consideration for awarding the subcontract, obtain rights in the subcontractor's subject inventions.



(2)
The Contractor will include in all other subcontracts, regardless of tier, for experimental, developmental, or research work the patent rights clause required by Subpart 27.3.



(3)
In the case of subcontracts, at any tier, the agency, subcontractor, and the Contractor agree that the mutual obligations of the parties created by this clause constitute a contract between the subcontractor and the Federal agency with respect to the matters covered by the clause; provided, however, that nothing in this paragraph is intended to confer any jurisdiction under the Contract Disputes Act in connection with proceedings under paragraph (j) of this clause.


(h)
Reporting on utilization of subject inventions.  The Contractor agrees to submit, on request, periodic reports no more frequently than annually on the utilization of a subject invention or on efforts at obtaining such utilization that are being made by the Contractor or its licensees or assignees.  Such reports shall include information regarding the status of development, date of first commercial sale or use, gross royalties received by the Contractor, and such other data and information as the agency may reasonably specify.  The Contractor also agrees to provide additional reports as may be requested by the agency in connection with any march-in proceeding undertaken by the agency in accordance with paragraph (j) of this clause.  As required by 35 U.S.C. 202(c)(5), the agency agrees it will not disclose such information to persons outside the Government without permission of the Contractor.


(i)
Preference for United States industry.  Notwithstanding any other provision of this clause, the Contractor agrees that neither it nor any assignee will grant to any person the exclusive right to use or sell any subject invention in the United States unless such person agrees that any product embodying the subject invention or produced through the use of the subject invention will be manufactured substantially in the United States.  However, in individual cases, the requirement for such an agreement may be waived by the Federal agency upon a showing by the Contractor or its assignee that reasonable but unsuccessful efforts have been made to grant licenses on similar terms to potential licensees that would be likely to manufacture substantially in the United States or that under the circumstances domestic manufacture is not commercially feasible.


(j)
March-in rights.  The Contractor agrees that, with respect to any subject invention in which it has acquired title, the Federal agency has the right in accordance with the procedures in 37 CFR 401.6 and any supplemental regulations of the agency to require the Contractor, an assignee or exclusive licensee of a subject invention to grant a nonexclusive, partially exclusive, or exclusive license in any field of use to a responsible applicant or applicants, upon terms that are reasonable under the circumstances, and if the Contractor, assignee, or exclusive licensee refuses such a request the Federal agency has the right to grant such a license itself if the Federal agency determines that--



(1)
Such action is necessary because the Contractor or assignee has not taken, or is not expected to take within a reasonable time, effective steps to achieve practical application of the subject invention in such field of use;



(2)
Such action is necessary to alleviate health or safety needs which are not reasonably satisfied by the Contractor, assignee, or their licensees;



(3)
Such action is necessary to meet requirements for public use specified by Federal regulations and such requirements are not reasonably satisfied by the Contractor, assignee, or licensees; or



(4)
Such action is necessary because the agreement required by paragraph (i) of this clause has not been obtained or waived or because a licensee of the exclusive right to use or sell any subject invention in the United States is in breach of such agreement.


(k)
Special provisions for contracts with nonprofit organizations.  If the Contractor is a nonprofit organization, it agrees that--



(1)
Rights to a subject invention in the United States may not be assigned without the approval of the Federal agency, except where such assignment is made to an organization which has as one of its primary functions the management of inventions, provided, that such assignee will be subject to the same provisions as the Contractor;



(2)
The Contractor will share royalties collected on a subject invention with the inventor, including Federal employee co-inventors (when the agency deems it appropriate) when the subject invention is assigned in accordance with 35 U.S.C. 202(e) and 37 CFR 401.10;



(3)
The balance of any royalties or income earned by the Contractor with respect to subject inventions, after payment of expenses (including payments to inventors) incidental to the administration of subject inventions will be utilized for the support of scientific research or education; and



(4)
It will make efforts that are reasonable under the circumstances to attract licensees of subject inventions that are small business firms, and that it will give a preference to a small business firm when licensing a subject invention if the Contractor determines that the small business firm has a plan or proposal for marketing the invention which, if executed, is equally as likely to bring the invention to practical application as any plans or proposals from applicants that are not small business firms; provided, that the Contractor is also satisfied that the small business firm has the capability and resources to carry out its plan or proposal.



The decision whether to give a preference in any specific case will be at the discretion of the contractor.  However, the Contractor agrees that the Secretary of Commerce may review the Contractor's licensing program and decisions regarding small business applicants, and the Contractor will negotiate changes to its licensing policies, procedures, or practices with the Secretary of Commerce when the Secretary's review discloses that the Contractor could take reasonable steps to more effectively implement the requirements of this subparagraph (k)(4).


(l)
Communications.


(Complete according to agency instructions.)

52.227-1

Authorization and Consent (july 1995) - alternate I (april 1984)


(a)
The Government authorizes and consents to all use and manufacture of any invention described in and covered by a United States patent in the performance of this contract or any subcontract at any tier.


(b)
The Contractor agrees to include, and require inclusion of, this clause, suitably modified to identify the parties, in all subcontracts at any tier for supplies or services (including construction, architect-engineer services, and materials, supplies, models, samples, and design or testing services expected to exceed the simplified acquisition threshold); however, omission of this clause from any subcontract, including those at or below the simplified acquisition threshold, does not affect this authorization and consent.

52.227-2

Notice and Assistance Regarding Patent and Copyright (APRIL 1984)


(a)
The Contractor shall report to the Contracting Officer, promptly and in reasonable written detail, each notice or claim of patent or copyright infringement based on the performance of this contract of which the Contractor has knowledge.


(b)
In the event of any claim or suit against the Government on account of any alleged patent or copyright infringement arising out of the performance of this contract or out of the use of any supplies furnished or work or services performed under this contract, the Contractor shall furnish to the Government, when requested by the Contracting Officer, all evidence and information in possession of the Contractor pertaining to such suit or claim.  Such evidence and information shall be furnished at the expense of the Government except where the Contractor has agreed to indemnify the Government.


(c)
The Contractor agrees to include, and require inclusion of, this clause in all subcontracts at any tier for supplies or services (including construction and architect-engineer subcontracts and those for material, supplies, models, samples, or design or testing services) expected to exceed the dollar amount set forth in 13.000 of the Federal Acquisition Regulation (FAR).

52.227-6

Royalty Information (APRIL 1984)


(a)
Cost or charges for royalties.  When the response to this solicitation contains costs or charges for royalties totaling more than $250, the following information shall be included in the response relating to each separate item of royalty or license fee:



(1)
Name and address of licensor.



(2)
Date of license agreement.



(3)
Patent numbers, patent application serial numbers, or other basis on which the royalty is payable.



(4)
Brief description, including any part or model numbers of each contract item or component on which the royalty is payable.



(5)
Percentage or dollar rate of royalty per unit.



(6)
Unit price of contract item.



(7)
Number of units.



(8)
Total dollar amount of royalties.


(b)
Copies of current licenses.  In addition, if specifically requested by the Contracting Officer before execution of the contract, the offeror shall furnish a copy of the current license agreement and an identification of applicable claims of specific patents.

52.227-10
Filing of Patent Applications--Classified Subject Matter (APRIL 1984)


(a)
Before filing or causing to be filed a patent application in the United States disclosing any subject matter of this contract classified "Secret" or higher, the Contractor shall, citing the 30-day provision below, transmit the proposed application to the Contracting Officer.  The government shall determine whether, for reasons of national security, the application should be placed under an order of secrecy, sealed in accordance with the provision of 35 U.S.C. 181-188, or the issuance of a patent otherwise delayed under pertinent United States statutes or regulations.  The Contractor shall observe any instructions of the Contracting Officer regarding the manner of delivery of the patent application to the United States Patent Office, but the Contractor shall not be denied the right to file the application.  If the Contracting Officer shall not have given any such instructions within 30 days from the date of mailing or other transmittal of the proposed application, the Contractor may file the application.


(b)
Before filing a patent application in the United States disclosing any subject matter of this contract classified "Confidential," the Contractor shall furnish to the Contracting Officer a copy of the application for Government determination whether, for reasons of national security, the application should be placed under an order of secrecy or the issuance of a patent should be otherwise delayed under pertinent United States statutes or regulations.


(c)
Where the subject matter of this contract is classified for reasons of security, the Contractor shall not file, or cause to be filed, in any country other than in the United States as provided in paragraphs (a) and (b) of this clause, an application or registration for a patent containing any of the subject matter of this contract without first obtaining written approval of the Contracting Officer.


(d)
When filing any patent application coming within the scope of this clause, the Contractor shall observe all applicable security regulations covering the transmission of classified subject matter and shall promptly furnish to the Contracting Officer the serial number, filing date, and name of the country of any such application.  When transmitting the application to the United States Patent Office, the Contractor shall by separate letter identify by agency and number the contract or contracts that require security classification markings to be placed on the application.


(e)
The Contractor agrees to include, and require the inclusion of, this clause in all subcontracts at any tier that cover or are likely to cover classified subject matter.

52.227-15
Representation of Limited Rights Data and Restricted Computer Software (JUNE 1987)


(a)
This solicitation sets forth the work to be performed if a contract award results, and the Government's known delivery requirements for data (as defined in FAR 27.401). Any resulting contract may also provide the Government the option to order additional data under the Additional Data Requirements clause at 52.227-16 of the FAR, if included in the contract. Any data delivered under the resulting contract will be subject to the Rights in Data--General clause at 52.227-14 that is to be included in this contract. Under the latter clause, a Contractor may withhold from delivery data that qualify as limited rights data or restricted computer software, and deliver form, fit, and function data in lieu thereof. The latter clause also may be used with its Alternates II and/or III to obtain delivery of limited rights data or restricted computer software, marked with limited rights or restricted rights notices, as appropriate. In addition, use of Alternate V with this latter clause provides the Government the right to inspect such data at the Contractor's facility.


(b)
As an aid in determining the Government's need to include any of the aforementioned Alternates in the clause at 52.227-14, Rights in Data--General, the offeror's response to this solicitation shall, to the extent feasible, complete the representation in paragraph (b) of this provision to either state that none of the data qualify as limited rights data or restricted computer software, or identify which of the data qualifies as limited rights data or restricted computer software. Any identification of limited rights data or restricted computer software in the offeror's response is not determinative of the status of such data should a contract be awarded to the offeror.

REPRESENTATION CONCERNING DATA RIGHTS


Offeror has reviewed the requirements for the delivery of data or software and states (offeror check appropriate block)--


 FORMCHECKBOX 

None of the data proposed for fulfilling such requirements qualifies as limited rights data or restricted computer software.


 FORMCHECKBOX 

Data proposed for fulfilling such requirements qualify as limited rights data or restricted computer software and are identified as follows:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Note:
"Limited rights data" and "Restricted computer software" are defined in the contract clause entitled "Rights in Data--General."

252.227-7013
RIGHTS IN TECHNICAL DATA--NONCOMMERCIAL ITEMS (NOVEMBER 1995)


(a)
Definitions.  As used in this clause:



(1)
Computer data base means a collection of data recorded in a form capable of being processed by a computer.  The term does not include computer software.



(2)
Computer program means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.



(3)
Computer software means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer data bases or computer software documentation.



(4)
Computer software documentation means owner's manuals, user's manuals,

 installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.



(5)
Detailed manufacturing or process data means technical data that describe the steps, sequences, and conditions of manufacturing, processing or assembly used by the manufacturer to produce an item or component or to perform a process.



(6)
Developed means that an item, component, or process exists and is workable.  Thus, the item or component must have been constructed or the process practiced.  Workability is generally established when the item, component, or process has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to establish workability depends on the nature of the item, component, or process, and the state of the art.  To be considered "developed," the item, component, or process need not be at the stage where it could be offered for sale or sold on the commercial market, nor must the item, component, or process be actually reduced to practice within the meaning of Title 35 of the United States Code.



(7)
Developed exclusively at private expense means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.




(i)
Private expense determinations should be made at the lowest practicable level.




(ii)
Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.



(8)
Developed exclusively with government funds means development was not accomplished exclusively or partially at private expense.



(9)
Developed with mixed funding means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.



(10)
Form, fit, and function data means technical data that describes the required overall physical, functional, and performance characteristics (along with the qualification requirements, if applicable)
of an item, component, or process to the extent necessary to permit identification of physically and functionally interchangeable items.



(11)
Government purpose means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations, or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose technical data for commercial purposes or authorize others to do so.



(12)
Government purpose rights means the rights to--




(i)
Use, modify, reproduce, release, perform, display, or disclose technical data within the Government without restriction; and




(ii)
Release or disclose technical data outside the Government and authorize persons to whom release or disclosure has been made to use, modify,

 reproduce, release, perform, display, or disclose that data for United States government purposes.



(13)
Limited rights means the rights to use, modify, reproduce, release, perform, display, or disclose technical data, in whole or in part, within the Government.  The Government may not, without the written permission of the party asserting limited rights, release or disclose the technical data outside the Government, use the technical data for manufacture, or authorize the technical data to be used by another party, except that the Government may reproduce, release or disclose such data or authorize the use or reproduction of the data by persons outside the Government if reproduction, release, disclosure, or use is--




(i)
Necessary for emergency repair and overhaul; or




(ii)
A release or disclosure of technical data (other than detailed manufacturing or process data)
to, or use of such data by, a foreign government that is in the interest of the Government and is required for evaluational or informational purposes;




(iii)
Subject to a prohibition on the further reproduction, release, disclosure, or use of the technical data; and




(iv)
The contractor or subcontractor asserting the restriction is notified of such reproduction, release, disclosure, or use.



(14)
Technical data means recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation).  The term does not include computer software or data incidental to contract administration, such as financial and/or management information.



(15)
Unlimited rights means rights to use, modify, reproduce, perform, display, release, or disclose technical data in whole or in part, in any manner, and for any purpose whatsoever, and to have or authorize others to do so.


(b)
Rights in technical data.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in technical data other than computer software documentation (see the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract for rights in computer software documentation):



(1)
Unlimited rights.  The Government shall have unlimited rights in technical data that are--




(i)
Data pertaining to an item, component, or process which has been or will be developed exclusively with Government funds;




(ii)
Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test, or similar work was specified as an element of performance;




(iii)
Created exclusively with Government funds in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes;




(iv)
Form, fit, and function data;




(v)
Necessary for installation, operation, maintenance, or training purposes (other than detailed manufacturing or process data);




(vi)
Corrections or changes to technical data furnished to the Contractor by the Government;




(vii)
Otherwise publicly available or have been released or disclosed by the Contractor or subcontractor without restrictions on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the technical data to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(viii)
Data in which the Government has obtained unlimited rights under another Government contract or as a result of negotiations; or




(ix)
Data furnished to the Government, under this or any other Government contract or subcontract thereunder, with--





(A)
Government purpose license rights or limited rights and the restrictive condition(s) has/have expired; or





(B)
Government purpose rights and the Contractor's exclusive right to use such data for commercial purposes has expired.



(2)
Government purpose rights.




(i)
The Government shall have government purpose rights for a five-year period, or such other period as may be negotiated, in technical data--





(A)
That pertain to items, components, or processes developed with mixed funding except when the Government is entitled to unlimited rights in such data as provided in paragraphs (b)(ii) and (b)(iv) through (b)(ix) of this clause; or





(B)
Created with mixed funding in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.




(ii)
The five-year period, or such other period as may have been negotiated, shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the items, components, or processes or creation of the data described in paragraph (b)(2)(i)(B) of this clause.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the technical data.




(iii)
The Government shall not release or disclose technical data in which it has government purpose rights unless--





(A)
Prior to release or disclosure, the intended recipient is subject to the non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS); or





(B)
The recipient is a Government contractor receiving access to the data for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.




(iv)
The Contractor has the exclusive right, including the right to license others, to use technical data in which the Government has obtained government purpose rights under this contract for any commercial purpose during the time period specified in the government purpose rights legend prescribed in paragraph (f)(2) of this clause.



(3)
Limited rights.




(i)
Except as provided in paragraphs (b)(1)(ii) and (b)(1)(iv) through (b)(1)(ix) of this clause, the Government shall have limited rights in technical data--





(A)
Pertaining to items, components, or processes developed exclusively at private expense and marked with the limited rights legend prescribed in paragraph (f) of this clause; or





(B)
Created exclusively at private expense in the performance of a contract that does not require the development, manufacture, construction, or production of items, components, or processes.




(ii)
The Government shall require a recipient of limited rights data for emergency repair or overhaul to destroy the data and all copies in its possession promptly following completion of the emergency repair/overhaul and to notify the Contractor that the data have been destroyed.




(iii)
The Contractor, its subcontractors, and suppliers are not required to provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data furnished to the Government with limited rights.  However, if the Government desires to obtain additional rights in technical data in which it has limited rights, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All technical data in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract.  The license shall enumerate the additional rights granted the Government in such data.



(4)
Specifically negotiated license rights.  The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in technical data, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights than are enumerated in paragraph (a)(13) of this clause.  Any rights so negotiated shall be identified in a license agreement made part of this contract.



(5)
Prior government rights.  Technical data that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless--




(i)
The parties have agreed otherwise; or




(ii)
Any restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.  



(6) Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of technical data made in accordance with paragraph (a)(13) or (b)(2)(iii) of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the data and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor data marked with restrictive legends.


(c)
Contractor rights in technical data.  All rights not granted to the Government are retained by the Contractor.


(d)
Third party copyrighted data.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted data in the technical data to be delivered under this contract unless the Contractor is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses in the deliverable data of the appropriate scope set forth in paragraph (b) of this clause, and has affixed a statement of the license or licenses obtained on behalf of the Government and other persons to the data transmittal document.


(e)
Identification and delivery of data to be furnished with restrictions on use, release, or disclosure.  



(1)
This paragraph does not apply to restrictions based solely on copyright.



(2)
Except as provided in paragraph (e)(3) of this clause, technical data that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure are identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any data with restrictive markings unless the data are listed on the Attachment.



(3)
In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled date for delivery of the data, in the following format, and signed by an official authorized to contractually obligate the Contractor: Identification and Assertion of Restrictions on the Government's Use, Release, or Disclosure of Technical Data.  The Contractor asserts for itself, or the persons identified below, that the Government's rights to use, release, or disclose the following technical data should be restricted--

	Technical Data to be Furnished with Restrictions1
	Basis for Assertion2
	Asserted Rights Category3
	Name of Person Asserting Restrictions4

	(LIST)..
	(LIST)..
	(LIST)..
	(LIST)..


1  If the assertion is applicable to items, components or processes developed at private expense, identify both the data and each such items, component, or process.

2  Generally, the development of an item, component, or process at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government's rights to use, release, or disclose technical data pertaining to such items, components, or processes.  Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government's rights should be restricted.

3  Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated under another contract, limited or government purpose rights under this or a prior contract, or specifically negotiated licenses).

4  Corporation, individual, or other person, as appropriate.

Date _____________________________________

Printed Name and Title _______________________

Signature __________________________________

(End of identification and assertion)



(4)
When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor's assertions.  The Contracting Officer reserves the right to add the Contractor's assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the procedures of the Validation of Restrictive Markings on Technical Data clause of this contract.


(f)
Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data to be delivered under this contract by marking the deliverable data subject to restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract: the government purpose rights legend at paragraph (f)(2) of this clause; the limited rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.



(1)
General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all technical data that qualify for such markings.  The authorized legends shall be placed on the transmittal document or storage container and, for printed material, each page of the printed material containing technical data for which restrictions are asserted.  When only portions of a page of printed material are subject to the asserted restrictions, such portions shall be identified by circling, underscoring, with a note, or other appropriate identifier.  Technical data transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  Reproductions of technical data or any portions thereof subject to asserted restrictions shall also reproduce the asserted restrictions.



(2)
Government purpose rights markings.  Data delivered or otherwise furnished to the Government purpose rights shall be marked as follows:

Government Purpose Rights

Contract No. _______________________________

Contractor Name ____________________________

Contractor Address ___________________________

Expiration Date ______________________________


The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights in Technical Data--Noncommercial Items clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.

(End of legend)



(3)
Limited rights markings.  Data delivered or otherwise furnished to the Government with limited rights shall be marked with the following legend:

Limited Rights

Contract No. _______________________________

Contractor Name ____________________________

Contractor Address  __________________________


The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data are restricted by paragraph (b)(3) of the Rights in Technical Data--Noncommercial Items clause contained in the above identified contract.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.  Any person,  other than the Government, who has been provided access to such data must promptly notify the above named Contractor.

(End of legend)



(4)
Special license rights markings.




(i)
Data in which the Government's rights stem from a specifically negotiated license shall be marked with the following legend:

Special License Rights


The Government's rights to use, modify, reproduce, release, perform, display, or disclose these data are restricted by Contract No. __________________ (Insert contract number) _____________________, License No. ________________________ (Insert license identifier) ________________.  Any reproduction of technical data or portions thereof marked with this legend must also reproduce the markings.

(End of legend)




(ii)
For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).



(5)
Pre-existing data markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data deliverable under this contract, and those restrictions are still applicable, the Contractor may mark such data with the appropriate restrictive legend for which the data qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.


(g)
Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver technical data with other than unlimited rights, shall--



(1)
Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and



(2)
Maintain records sufficient to justify the validity of any restrictive markings on technical data delivered under this contract.


(h)
Removal of unjustified and nonconforming markings.



(1)
Unjustified technical data markings.  The rights and obligations of the parties regarding the validation of restrictive markings on technical data furnished or to be furnished under this contract are contained in the Validation of Restrictive Markings on Technical Data clause of this contract.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor's expense, correct or strike a marking if, in accordance with the procedures in the Validation of Restrictive Markings on Technical Data clause of this contract, a restrictive marking is determined to be unjustified.



(2)
Nonconforming technical data markings.  A nonconforming marking is a marking placed on technical data delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking and the Contractor fails to remove or correct such marking within sixty (60) days, the Government may ignore or, at the Contractor's expense, remove or correct any nonconforming marking.


(i)
Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.


(j)
Limitation on charges for rights in technical data.



(1)
The Contractor shall not charge to this contract any cost, including, but not limited to, license fees, royalties, or similar charges, for rights in technical data to be delivered under this contract when--




(i)
The Government has acquired, by any means, the same or greater rights in the data; or




(ii)
The data are available to the public without restrictions.



(2)
The limitation in paragraph (j)(1) of this clause--




(i)
Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier technical data, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and




(ii)
Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the technical data will be delivered.


(k)
Applicability to subcontractors or suppliers.



(1)
The Contractor shall ensure that the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery processes of paragraph (e) of this clause are recognized and protected.



(2)
Whenever any technical data for noncommercial items is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data.



(3)
Technical data required to be delivered by a subcontractor or supplier shall normally be delivered to the next higher-tier contractor, subcontractor, or supplier.  However, when there is a requirement in the prime contract for data which may be submitted with other than unlimited rights by a subcontractor or supplier, then said subcontractor or supplier may fulfill its requirement by submitting such data directly to the Government, rather than through a higher-tier contractor, subcontractor, or supplier.



(4)
The Contractor and higher-tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in technical data from their subcontractors or suppliers.



(5)
In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in technical data as an excuse for failing to satisfy its contractual obligations to the Government.

252.227-7014
RIGHTS IN NONCOMMERCIAL COMPUTER SOFTWARE AND NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTATION (JUNE 1995)


(a)
Definitions.  As used in this clause:



(1)
Commercial computer software means software developed or regularly used for nongovernmental purposes which--




(i)
Has been sold, leased, or licensed to the public;




(ii)
Has been offered for sale, lease, or license to the public;




(iii)
Has not been offered, sold, leased, or licensed to the public but will be available for commercial sale, lease, or license in time to satisfy the delivery requirements of this contract; or




(iv)
Satisfies a criterion expressed in paragraph (a)(1)(i), (ii), or (iii) of this clause and would require only minor modification to meet the requirements of this contract.



(2)
Computer database means a collection of recorded data in a form capable of being processed by a computer.  The term does not include computer software.



(3)
Computer program means a set of instructions, rules, or routines, recorded in a form that is capable of causing a computer to perform a specific operation or series of operations.



(4)
Computer software means computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced, recreated, or recompiled.  Computer software does not include computer databases or computer software documentation.



(5)
Computer software documentation means owner’s manuals, user’s manuals, installation instructions, operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.



(6)
Developed means that--




(i)
A computer program has been successfully operated in a computer and tested to the extent sufficient to demonstrate to reasonable persons skilled in the art that the program can reasonably be expected to perform its intended purpose;




(ii)
Computer software, other than computer programs, has been tested or analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art that the software can reasonably be expected to perform its intended purpose; or




(iii)
Computer software documentation required to be delivered under a contract has been written, in any medium, in sufficient detail to comply with the requirements under that contract.



(7)
Developed exclusively at private expense means development was accomplished entirely with costs charged to indirect cost pools, costs not allocated to a government contract, or any combination thereof.




(i)
Private expense determinations should be made at the lowest practicable level.




(ii)
Under fixed-price contracts, when total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary to complete development shall not be considered when determining whether development was at government, private, or mixed expense.



(8)
Developed exclusively with government funds means development was not accomplished exclusively or partially at private expense.



(9)
Developed with mixed funding means development was accomplished partially with costs charged to indirect cost pools and/or costs not allocated to a government contract, and partially with costs charged directly to a government contract.



(10)
Government purpose means any activity in which the United States Government is a party, including cooperative agreements with international or multi-national defense organizations or sales or transfers by the United States Government to foreign governments or international organizations.  Government purposes include competitive procurement, but do not include the rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation for commercial purposes or authorize others to do so.



(11)
Government purpose rights means the rights to--




(i)
Use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation within the Government without restriction; and




(ii)
Release or disclose computer software or computer software documentation outside the Government and authorize persons to whom release or disclosure has been made to use, modify, reproduce, release, perform, display, or disclose the software or documentation for United States government purposes.



(12)
Minor modification means a modification that does not significantly alter the nongovernmental function or purpose of the software or is of the type customarily provided in the commercial marketplace.



(13)
Noncommercial computer software means software that does not qualify as commercial computer software under paragraph (a)(1) of this clause.



(14)
Restricted rights apply only to noncommercial computer software and mean the Government’s rights to--




(i)
Use a computer program with one computer at one time.  The program may not be accessed by more than one terminal or central processing unit or time shared unless otherwise permitted by this contract;




(ii)
Transfer a computer program to another Government agency without the further permission of the contractor if the transferor destroys all copies of the program and related computer software documentation in its possession and notifies the licensor of the transfer.  Transferred programs remain subject to the provisions of this clause;




(iii)
Make the minimum number of copies of the computer software required for safekeeping (archive), backup, or modification purposes;




(iv)
Modify computer software provided that the Government may--





(A)
use the modified software only as provided in paragraphs (a)(14)(i) and (iii) of this clause; and





(B)
Not release or disclose the modified software except as provided in paragraphs (a)(14)(ii), (v) and (vi) of this clause;




(v)
Permit contractors or subcontractors performing service contracts (see 37.101 of the Federal Acquisition Regulation) in support of this or a related contract to use computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, provided that--





(A)
The Government notifies the party which has granted restricted rights that a release or disclosure to particular contractors or subcontractors was made;





(B)
Such contractors or subcontractors are subject to the use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS) or are Government contractors receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends;





(C)
The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause, for any other purpose; and





(D)
Such use is subject to the limitation in paragraph (a)(14)(i) of this clause; and




(vi)
Permit contractors or subcontractors performing emergency repairs or overhaul of items or components of items procured under this or a related contract to use the computer software when necessary to perform the repairs or overhaul, or to modify the computer software to reflect the repairs or overhaul made, provided that--





(A)
The intended recipient is subject to the use and nondisclosure agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends; and





(B)
The Government shall not permit the recipient to decompile, disassemble, or reverse engineer the software, or use software decompiled, disassembled, or reverse engineered by the Government pursuant to paragraph (a)(14)(iv) of this clause for any other purpose.



(15)
Unlimited rights means rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to do so.


(b)
Rights in computer software or computer software documentation.  The Contractor grants or shall obtain for the Government the following royalty free, world-wide, nonexclusive, irrevocable license rights in noncommercial computer software or computer software documentation.  All rights not granted to the 
Government are retained by the Contractor.



(1)
Unlimited rights.  The Government shall have unlimited rights in--




(i)
Computer software developed exclusively with Government funds;




(ii)
computer software documentation required to be delivered under this contract;




(iii)
Corrections or change to computer software or computer software documentation furnished to the Contractor by the Government;




(iv)
Computer software or computer software documentation that is otherwise publicly available or has been released or disclosed by the Contractor or subcontractor without restriction on further use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the software to another party or the sale or transfer of some or all of a business entity or its assets to another party;




(v)
Computer software or computer software documentation obtained with unlimited rights under another Government contract or as a result of negotiations; or




(vi)
Computer software or computer software documentation furnished to the Government, under this or any other Government contract or subcontract thereunder with--





(A)
Restricted rights in computer software, limited rights in technical data, or government purpose license rights and the restrictive conditions have expired; or





(B)
Government purpose rights and the Contractor’s exclusive right to use such software or documentation for commercial purposes has expired.



(2)
Government purpose rights.




(i)
Except as provided in paragraph (b)(1) of this clause, the Government shall have government purpose rights in computer software development with mixed funding.




(ii)
Government purpose rights shall remain in effect for a period of five years unless a different period has been negotiated.  Upon expiration of the five-year or other negotiated period, the Government shall have unlimited rights in the computer software or computer software documentation.  The government purpose rights period shall commence upon execution of the contract, subcontract, letter contract (or similar contractual instrument), contract modification, or option exercise that required development of the computer software.




(iii)
The Government shall not release or disclose computer software in which it has government purpose rights to any other person unless--





(A)
Prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at DFARS 227.7103-7; or





(B)
The recipient is a Government contractor receiving access to the software or documentation for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government Furnished Information Marked with Restrictive Legends.



(3)
Restricted rights.




(i)
The Government shall have restricted rights in noncommercial computer software required to be delivered or otherwise provided to the Government under this contract that were developed exclusively at private expense.




(ii)
The Contractor, its subcontractors, or suppliers are not required to provide the Government additional rights in noncommercial computer software delivered or otherwise provided to the Government with restricted rights.  However, if the Government desires to obtain additional rights in such software, the Contractor agrees to promptly enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such rights.  All noncommercial computer software in which the Contractor has granted the Government additional rights shall be listed or described in a license agreement made part of the contract (see paragraph (b)(4) of this clause).  The license shall enumerate the additional rights granted the Government.



(4)
Specifically negotiated license rights.




(i)
The standard license rights granted to the Government under paragraphs (b)(1) through (b)(3) of this clause, including the period during which the Government shall have government purpose rights in computer software, may be modified by mutual agreement to provide such rights as the parties consider appropriate but shall not provide the Government lesser rights in computer software than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer software documentation than are enumerated in paragraph (a)(13) of the Rights in Technical Data--Noncommercial Items clause of this contract.




(ii)
Any rights so negotiated shall be identified in a license agreement made part of this contract.



(5)
Prior government rights.  Computer software or computer software documentation that will be delivered, furnished, or otherwise provided to the Government under this contract, in which the Government has previously obtained rights shall be delivered, furnished, or provided with the pre-existing rights, unless--




(i)
The parties have agreed otherwise; or




(ii)
Any restrictions on the Government’s rights to use, modify, reproduce, release, perform, display, or disclose the data have expired or no longer apply.



(6)
Release from liability.  The Contractor agrees to release the Government from liability for any release or disclosure of computer software made in accordance with paragraph (a)(14) or (b)(2)(iii) of this clause, in accordance with the terms of a license negotiated under paragraph (b)(4) of this clause, or by others to whom the recipient has released or disclosed the software, and to seek relief solely from the party who has improperly used, modified, reproduced, released, performed, displayed, or disclosed Contractor  software marked with restrictive legends.


(c)
Rights in derivative computer software or computer software documentation.  The Government shall retain its rights in the unchanged portions of any computer software or computer software documentation delivered under this contract that the Contractor uses to prepare, or includes in, derivative computer software or computer software documentation.


(d)
Third party copyrighted computer software or computer software documentation.  The Contractor shall not, without the written approval of the Contracting Officer, incorporate any copyrighted computer software or computer software documentation in the software or documentation to be delivered under this contract unless the Contractor is a copyright owner or has obtained the Government the license rights necessary to perfect a license or licenses in the deliverable software or documentation of the appropriate scope set forth in paragraph (b) of this clause, and prior to delivery of such--



(1)
Computer software, has provided a statement of the license rights obtained in a form acceptable to the Contracting Officer; or



(2)
Computer software documentation, has affixed to the transmittal document a statement of the license rights obtained.


(e)
Identification and delivery of computer software and computer software documentation to be furnished with restrictions on use, release, or disclosure.



(1)
This paragraph does not apply to restrictions based solely on copyright.



(2)
Except as provided in paragraph (e)(3) of this clause, computer software that the Contractor asserts should be furnished to the Government with restrictions on use, release, or disclosure is identified in an attachment to this contract (the Attachment).  The Contractor shall not deliver any software with restrictive markings unless the software is listed on the Attachment.



(3)
In addition to the assertions made in the Attachment, other assertions may be identified after award when based on new information or inadvertent omissions unless the inadvertent omissions would have materially affected the source selection decision.  Such identification and assertion shall be submitted to the Contracting Officer as soon as practicable prior to the scheduled data for delivery of the so, in the following format, and signed by an official authorized to contractually obligate the Contractor:  Identification and Assertion of Restrictions on he Government’s Use, Release, or Disclosure of Computer Software.




The Contractor asserts for itself, or the persons identified below, that the Government’s rights to use, release, or disclosure the following computer software should be restricted:

	Computer Software to be Furnished With Restrictions *
	Basis for Assertion**
	Asserted Rights Category***
	Name of Person Asserting****

	(LIST)
	(LIST)
	(LIST)
	(LIST)


   *Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions on the Government’s rights to use, release, or disclose computer software.

  **Indicate whether development was exclusively or partially at private expense.  If development was not at private expense, enter the specific reason for asserting that the Government’s rights should be restricted.

 ***Enter asserted rights category (e.g., restricted or government purpose rights in computer software, government purpose license rights in a prior contract, rights in SBIR software generated under another contract, or specifically negotiated licenses).

****Corporation, individual, or other person, as appropriate.

Date ____________________

Printed Name and Title ________________________

Signature ___________________________________

(End of identification and assertion)



(4)
When requested by the Contracting Officer, the Contractor shall provide sufficient information to enable the Contracting Officer to evaluate the Contractor’s assertions,.  The Contracting Officer reserves the right to add the Contractor’s assertions to the Attachment and validate any listed assertion, at a later date, in accordance with the procedures of the Validation of Asserted Restrictions--Computer Software clause of this contract.


(f)
Marking requirements.  The Contractor, and its subcontractors or suppliers, may only assert restrictions on the Government’s rights to use, modify, reproduce, release, perform, display, or disclose computer software by marking the deliverable software or documentation subject to the restriction.  Except as provided in paragraph (f)(5) of this clause, only the following legends are authorized under this contract; the government purpose rights legend at paragraph (f)(2) of this clause; the restricted rights legend at paragraph (f)(3) of this clause; or the special license rights legend at paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17 U.S.C. 401 or 402.



(1)
General marking instructions.  The Contractor, or its subcontractors or suppliers, shall conspicuously and legibly mark the appropriate legend on all computer software that qualify for such markings.  The authorized legends shall be placed on the transmitted document or software storage container and each page, or portions thereof, of printed material containing computer software for which restrictions are asserted.  Computer software transmitted directly from one computer or computer terminal to another shall contain a notice of asserted restrictions.  However, instructions that interfere with or delay the operation of computer software in order to display a restrictive rights legend or other license statement at any time prior to or during use of the computer software, or otherwise cause such interference or delay, shall not be inserted in software that will or might be used in combat or situations that simulate combat conditions, unless the Contracting Officer’s written permission to deliver such software has been obtained prior to delivery.  Reproductions of computer software or any portions thereof subject to asserted restrictions, shall also reproduce the asserted restrictions.



(2)
Government purpose rights markings.  Computer software delivered or otherwise furnished to the Government with government purpose rights shall be marked as follows:


GOVERNMENT PURPOSE RIGHTS

Contract No. ______________________


Contractor Name _______________________


Contractor Address _____________________________________


Expiration Date ____________________________


The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(2) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  No restrictions apply after the expiration date shown above.  Any reproduction of the software or portions thereof marked with this legend must also reproduce the markings. 


(End of legend)



(3)
Restricted rights markings.  Software delivered or otherwise furnished to the Government with restricted rights shall be marked with the following legend:

RESTRICTED RIGHTS

Contract No. ______________________


Contractor Name _______________________


Contractor Address _____________________________________


The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by paragraph (b)(3) of the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause contained in the above identified contract.  Any reproduction of computer software or portions thereof marked with this legend must also reproduce the markings.  Any person, other than the Government, who has been provided access to such software must promptly notify the above named Contractor.

(End of legend)



(4)
Special license rights markings.




(i)
Computer software or computer documentation in which the Government’s rights stem from a specifically negotiated license shall be marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this software are restricted by Contract No. ____________ (Insert contract number), License No. ___________ (Insert license identifier).  Any reproduction of computer software, computer software documentation, or portions thereof marked with this legend must also reproduce the markings.

(End of legend)




(ii)
For purposes of this clause, special licenses do not include government purpose license rights acquired under a prior contract (see paragraph (b)(5) of this clause).



(5)
Pre-existing markings.  If the terms of a prior contract or license permitted the Contractor to restrict the Government’s rights to use, modify, reproduce, release, perform, display, or disclose computer software or computer software documentation and those restrictions are still applicable, the Contractor may mark such software or documentation with the appropriate restrictive legend for which the software qualified under the prior contract or license.  The marking procedures in paragraph (f)(1) of this clause shall be followed.


(g)
Contractor procedures and records.  Throughout performance of this contract, the Contractor and its subcontractors or suppliers that will deliver computer software or computer software documentation with other than unlimited rights, shall--



(1)
Have, maintain, and follow written procedures sufficient to assure that restrictive markings are used only when authorized by the terms of this clause; and



(2)
Maintain records sufficient to justify the validity of any restrictive markings on computer software or computer software documentation delivered under this contract.


(h)
Removal of unjustified and nonconforming markings.



(1)
Unjustified computer software or computer software documentation markings.  The rights and obligations of the parties regarding the validation of restrictive markings on computer software or computer software documentation furnished or to be furnished under this contract are contained in the Validation of Asserted Restrictions--Computer Software and the Validation of Restrictive Markings on Technical Data clauses of this contract, respectively.  Notwithstanding any provision of this contract concerning inspection and acceptance, the Government may ignore or, at the Contractor’s expense, correct or strike a marking if, in accordance with the procedures or those clauses, a restrictive marking is determined to be unjustified.



(2)
Nonconforming computer software or computer software documentation markings.  A nonconforming marking is a marking placed on computer software or computer software documentation delivered or otherwise furnished to the Government under this contract that is not in the format authorized by this contract.  Correction of nonconforming markings is not subject to the Validation of Asserted Restrictions--Computer Software or the Validation of Restrictive Markings on Technical Data clause of this contract.  If the Contracting Officer notifies the Contractor of a nonconforming marking or markings and the Contractor fails to remove or correct such markings within sixty (60) days, the Government may ignore or, at the Contractor’s expense, remove or correct any nonconforming markings.


(i)
Relation to patents.  Nothing contained in this clause shall imply a license to the Government under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.


(j)
Limitation on charges for rights in computer software or computer software documentation.



(1)
The Contractor shall not charge to this contract any cost, including but not limited to license fees, royalties, or similar charges, for rights in computer software or computer software documentation to be delivered under this contract when--




(i)
The Government has acquired, by any means, the same or greater rights in the software or documentation; or




(ii)
The software or documentation are available to the public without restrictions.



(2)
The limitation in paragraph (j)(1) of this clause--




(i)
Includes costs charged by a subcontractor or supplier, at any tier, or costs incurred by the Contractor to acquire rights in subcontractor or supplier computer software or computer software documentation, if the subcontractor or supplier has been paid for such rights under any other Government contract or under a license conveying the rights to the Government; and




(ii)
Does not include the reasonable costs of reproducing, handling, or mailing the documents or other media in which the software or documentation will be delivered.


(k)
Applicability to subcontractors or suppliers.



(1)
Whenever any noncommercial computer software or computer software documentation is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in its subcontracts or other contractual instruments, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  No other clause shall be used to enlarge or diminish the Government’s, the Contractor’s, or a higher tier subcontractor’s or supplier’s rights in a subcontractor’s or supplier’s computer software or computer software documentation.



(2)
The Contractor and higher tier subcontractors or suppliers shall not use their power to award contracts as economic leverage to obtain rights in computer software or computer software documentation from their subcontractors or suppliers.



(3)
The Contractor shall ensure that subcontractor or supplier rights are recognized and protected in the identification, assertion, and delivery processes required by paragraph (e) of this clause.



(4)
In no event shall the Contractor use its obligation to recognize and protect subcontractor or supplier rights in computer software or computer software documentation as an excuse for failing to satisfy its contractual obligation to the Government.

252.227-7016
RIGHTS IN BID OR PROPOSAL INFORMATION (JUNE 1995)


(a)
Definitions



(1)
For contracts that require the delivery of technical data, the terms “technical data” and “computer software” are defined in the Rights in Technical Data - Noncommercial Item clause of this contract or, if this is a contract awarded under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software - Small Business Innovative Research (SBIR) Program clause of this contract.



(2)
For contracts that do not require the delivery of technical data, the term “computer software” is defined in the Rights in Noncommercial Computer and Noncommercial Computer Software Documentation clause of this contract, if this is a contract awarded under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software - Small Business Innovative Research (SBIR) Program clause of this contract.


(b)
Government rights to contract award.  By submission of its offer, the Offeror agrees that the Government:



(1)
May reproduce the bid or proposal, or any portions thereof, to the extent necessary to evaluate the offer.



(2)
Except as provided in paragraph (d) of this clause, shall use information contained in the bid or proposal only for evaluational purposes and shall not disclose, directly or indirectly, such information to any person including potential evaluators, unless that person has been authorized by the head of the agency, his or her designee, or the Contracting Officer to receive such information.


(c)
Government rights subsequent to contract ward - The Contractor agrees:



(1)
Except as provided in paragraphs (c)(2), (d), and (e) of this clause, the Government shall have the rights to use, modify, reproduce, release, perform, display, or disclose information contained in the Contractor’s bid or proposal within the Government.  The Government shall not release, perform, display, or disclose such information outside the Government without the Contractor’s written permission.



(2)
The Government’s rights to use, modify, reproduce, release, perform, display, or disclose information that is technical data or computer software required to be delivered under this contract are determined by the Rights in Technical Data - Noncommercial Items, Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation, or Rights in Noncommercial Technical Data and Computer Software - Small Business Innovative Research (SBIR) Program clauses(s) of this contract.


(d)
Government-furnished information.  The Government’s rights with respect to technical data or computer software contained in the Contractors bid or proposal that we provided to the Contractor by the Government are subject only to restrictions on use, modification, reproduction, release, performance, display, or disclosure, if any, imposed by the developer or licensor of such data or software.


(e)
Information available without restrictions.  The Government’s rights to use, modify, reproduce, release, perform, display, or disclose information contained in a bid or proposal, including technical data or computer software, and to permit others to do so, shall not be restricted in any manner if such information has been released or disclosed to the Government or to other persons without restrictions other than a release or disclosure resulting from the sale, transfer, or other assignment of interest in the information to another party or the sale or transfer of some or all of a business entity or its assets to another party.


(f)
Flowdown.  Contractor shall include this clause in all subcontracts or similar contractual instruments and require its subcontractors or suppliers to do so without alteration except to identify the parties.

252.227-7017
IDENTIFICATION AND ASSERTION OF USE, RELEASE, OR DISCLOSURE RESTRICTIONS (JUNE 1995)


(a)
The terms used in this provision are defined in following clause or clauses contained in this solicitation--



(1)
If a successful offeror will be required to deliver technical data, the Rights in Technical Data -- Noncommercial Items clause, or, if this solicitation contemplates a contract under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software -- Small Business Innovative Research (SBIR) Program clause.



(2)
If a successful offeror will not be required to deliver technical data, the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause, or, if this solicitation contemplates a contract under the Small Business Innovative Research Program, the Rights in Noncommercial Technical Data and Computer Software -- Small Business Innovative Research (SBIR) Program clause.


(b)
The identification and assertion requirements in this provision apply only to technical data, including computer software documents, or computer software to be delivered with other than unlimited rights.  For contracts to be awarded under the Small Business Innovative Research Program, the notification requirements do not apply to technical data or computer software that will be generated under the resulting contract.  Notification and identification is not required for restrictions based solely on copyrights.


(c)
Offers submitted in response to this solicitation shall identify, to the extent known at the time an offer is submitted to the Government, the technical data or computer software that the Offeror, its subcontractors or suppliers, or potential subcontractors or suppliers, assert should be furnished to the Government with restrictions on use, release, or disclosure.


(d)
The Offeror’s assertions, including the assertions of its subcontractors or suppliers or potential subcontractors or suppliers shall be submitted as an attachment to its offer in the following format, dated and signed by an official authorized to contractually obligate the Offeror:


Identification and Assertion of Restrictions on the Government’s Use, Release, or Disclosure of Technical Data or Computer Software.

The Offeror asserts for itself, or the persons identified below, that the Government’s rights to use, release, or disclose the following technical data or computer software should be restricted:

	Technical Data or computer Software to be Furnished With Restrictions *
	Basis for Assertion**
	Asserted Rights Category***
	Name of Person Asserting Restrictions****

	(LIST)*****
	(LIST)
	(LIST)
	(LIST)


*
For technical data (other than computer software documentation) pertaining to items, components, or processes developed at private expense, identify both the deliverable technical data and each such items, components, or process.  For computer software or computer software documentation identify the software or documentation.

**
Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions.  For technical data, other than computer software documentation, development refers to development of the item, components, or process to which the data pertain.  The Government’s rights in computer software documentation generally may not be restricted.  For computer software, development refers to the software.  Indicate whether development was accomplished exclusively or partially at private expense.  If development was not accomplished at private expense, or for computer software documentation, enter the specific basis for asserting restrictions.

***
Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated under another contract, limited, restricted, or government purpose rights under this or a prior contract, or specially negotiated licenses).

****
Corporation, individual, or other person, as appropriate.

*****
Enter “none” when all data or software will be submitted without restrictions.

Date ____________________
Printed Name and Title ________________________









Signature ___________________________________

(End of identification and assertion)


(e)
An offeror’s failure to submit, complete, or sign the notification and identification required by paragraph (d) of this provision with its offer may render the offer ineligible for award.


(f)
If the Offeror is awarded a contract, the assertions identified in paragraph (d) of this provision shall be listed in an attachment to that contract.  Upon request by the Contracting Officer, the Offeror shall provide sufficient information to enable the Contracting Officer to evaluate any listed assertion.

252.227-7019
VALIDATION OF ASSERTED RESTRICTIONS--COMPUTER SOFTWARE (JUNE 1995)


(a)
Definitions



(1)
As used in this clause, unless otherwise specifically indicated, the term “Contractor” means the Contractor and its subcontractors and suppliers.



(2)
Other terms used in this clause are defined in the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract.


(b)
Justification.  The Contractor shall maintain records sufficient to justify the validity of any markings that assert restrictions on the Government’s rights to use, modify, reproduce, release, perform, display, release, or disclose computer software delivered or required to be delivered under this contact and shall be prepared to furnish to the Contracting Officer a written justification for such restricted markings in response to a request for information under paragraph (d) or a challenge under paragraph (f) of this clause.


(c)
Direct contact with subcontractors or suppliers.  The Contractor agrees that the Contracting Officer may transact matters under this clause directly with subcontractors or suppliers at any tier who assert restrictions on the Government’s right to use, modify, reproduce, release, perform, display, or disclose computer software.  Neither this clause, nor any action taken by the Government under this clause, creates or implies privity of contract between the Government and the Contractor's subcontractors or suppliers.


(d)
Requests for information



(1)
The Contracting Officer may request the Contractor to provide sufficient information to enable the Contracting Officer to evaluate the Contractor’s asserted restrictions.  Such information shall be based upon the records required by this clause or other information reasonably available to the Contractor.



(2)
Based upon the information provided, if the--




(i)
Contractor agrees that an asserted restriction is not valid, the Contracting Officer may--





(A)
Strike or correct the unjustified marking at the Contractor’s expense; or





(B)
Return the computer software to the Contractor for correction at the Contractor’s expense. If the Contractor fails to correct or strike the unjustified restrictions and return the corrected software to the Contracting Officer within sixty (60) days following receipt of the software, the Contracting Officer may correct and strike the markings at the Contractor’s expense. 




(ii)
Contracting Officer concludes that the asserted restriction is appropriate for this contract, the Contracting Officer shall so notify the Contractor in writing.



(3)
The Contractor’s failure to provide a timely response to a Contracting Officer ‘s request for information or failure to provide sufficient information to enable the Contracting Officer to evaluate an asserted restriction shall constitute reasonable grounds for questioning the validity of an asserted restriction.


(e)
Government right to challenge and validate asserted restrictions



(1)
The Government, when there are reasonable grounds to do so, has the right to review and challenge the validity of any restrictions asserted by the Contractor on the Government’s rights to use, modify, reproduce, release, perform, display, or disclose computer software delivered, to be delivered under this contract, or otherwise provided to the Government in the performance of this contract.  Except for software that is publicly available, has been furnished to the Government without restrictions or has been otherwise made available without restrictions, the Government may exercise this right only within three years after the date(s) the software is delivered or otherwise furnished to the Government or three years following final payment under this contract, whichever is later.



(2)
The absence of a challenge to an asserted restriction shall not constitute validation under this clause.  Only a Contracting Officer’s final decision or actions of an agency Board of Contract Appeals or a court of competent jurisdiction that sustain the validity of an asserted restriction constitute validation of the restriction.


(f)
Challenge procedures



(1)
A challenge must be in writing and shall--




(i)
State the specific grounds for challenging the asserted restriction;




(ii)
Require the Contractor to respond within sixty (60) days;




(iii)
Require the Contractor to provide justification for the assertion based upon records kept in accordance with paragraph (b) of this clause and such other documentation that are reasonably available to the Contractor, in sufficient detail to enable the Contracting Officer to determine the validity of the asserted restrictions; and




(iv)
State that a Contracting Officer’s final decision, during the three-year period preceding this challenge, or action of a court of competent jurisdiction or Board of Contract Appeals that sustained the validity of an identical assertion made by the Contractor (or a licensee) shall serve as justification for the asserted restriction.


(f)
Challenge procedures



(1)
A challenge must be in writing and shall--




(i)
State the specific grounds for challenging the asserted restriction;




(ii)
Require the Contractor to respond within sixty (60) days;




(iii)
Require the Contractor to provide justification for the assertion based upon records kept in accordance with paragraph (b) of this clause and such other documentation that are reasonably available to the Contractor, in sufficient detail to enable the Contracting Officer to determine the validity of the asserted restrictions; and




(iv)
State that a Contracting Officer’s final decision, during the three-year period preceding this challenge, or action of a court of competent jurisdiction or Board of Contract Appeals that sustained the validity of an identical assertion made by the Contractor (or a licensee) shall serve as justification for the asserted restriction.



(2)
The Contracting Officer shall extend the time for response if the Contractor submits a written request showing the need for additional time to prepare a response.



(3)
The Contracting Officer may request additional supporting documentation if, in the Contracting Officer’s opinion, the Contractor’s explanation does not provide sufficient evidence to justify the validity of the asserted restrictions.  The Contractor agrees to promptly respond to the Contracting Officer's request for additional supporting documentation.



(4)
Notwithstanding challenge by the Contracting Officer, the parties may agree on the disposition of an asserted restriction at any time prior to a Contracting Officer's final decision or, if the Contractor has appealed that decision, filed suit, or provided notice of an intent to file suit, at any time prior to a decision by a court of competent jurisdiction or Board of Contract Appeals.



(5)
If the Contractor fails to response to the Contracting Officer's request for information or additional information under paragraph (f)(1) of this clause, the Contracting Officer shall issue a final decision, in accordance with the Dispute clause of this contract, pertaining to the validity of the asserted restriction.



(6)
If the Contracting Officer, after reviewing the written explanation furnished pursuant to paragraph (f)(1) of this clause, or any other available information pertaining to the validity of an asserted restriction, determines that the asserted restriction has--




(i)
Not been justified, the Contracting Officer shall issue promptly a final decision, in accordance with the Disputes clause of this contract, denying the validity of the asserted restriction; or




(ii)
Been justified, the Contracting Officer shall issue promptly a final decision, in accordance with the Disputes clause of this contract, validating the asserted restriction.



(7)
A Contractor receiving challenges to the same asserted restriction(s) from more than one Contracting Officer shall notify each Contracting Officer of the other challenges.  The notice shall also state which Contracting Officer initiated the first in time unanswered challenge.  The Contracting Officer who initiated the first in time unanswered challenge, after consultation with the other Contracting Officers who have challenged the restrictions and the Contractor, shall formulate and distribute a schedule that provides the Contractor a reasonable opportunity for responding to each challenge.


(g)
Contractor appeal--Government obligation



(1)
The Government agrees that, notwithstanding a Contracting Officer’s final decision denying the validity of an asserted restriction and except as provided in paragraph (g)(3) of this clause, it will honor the asserted restriction--




(i)
For a period of ninety (90) days from the date of the Contracting Officer's final decision to allow the Contractor to appeal to the appropriate Board of Contract Appeals or to file suit in an appropriate court;




(ii)
For a period of one year from the date of the Contracting Officer's final decision if, within the first ninety (90) days following the Contracting Officer's final decision, the Contractor has provided notice of an intent to file suit in an appropriate court; or




(iii)
Until final disposition by the appropriate Board of Contract Appeals or court of competent jurisdiction, if the Contractor has:





(A)
appealed to the Board of Contract Appeals or filed suit in an appropriate court within ninety (90) days; or 





(B)
submitted, within ninety (90) days, a notice of intent to file suit in an appropriate court and filed suit within one year.



(2)
The Contractor agrees that the Government may strike, correct, or ignore the restriction markings if the Contractor fails to--




(i)
Appeal to a Board of Contract Appeals within ninety (90) days from the date of the Contracting Officer's final decision;




(ii)
File suit within one year after the date of the Contracting Officer's final decision if the Contractor had provided notice of intent to file suite within ninety (90) days following the date of the Contracting Officer's final decision.



(3)
The agency head, on a nondelegable basis, may determine that urgent or compelling circumstances do not permit awaiting the filing of suit in an appropriate court, or the rendering of a decision by a court of competent jurisdiction or Board of Contract appeals.  In that event, the agency head shall notify the Contractor of the urgent or compelling circumstances.  Notwithstanding paragraph (g)(1) of this clause, the Contractor agrees that the agency may use, modify, reproduce, release, perform, display, or disclose computer software marked with




(i) Government purpose legends for any purpose, and authorize others to do so; or




(ii)
restricted or special license rights for Government purposes only.  The Government agrees not to release or disclose such software unless, prior to release or disclosure, the intended recipient is subject to the use and nondisclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS), or is a Government Contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished information marked with Restrictive Legends.  The agency head’s determination may be made at any time after the date of the Contracting Officer's final decision and shall not affect the Contractor's right to damages against the United States, or other relief provided by law, if its asserted restrictions are ultimately upheld.


(h)
Final disposition of appeal or suit.  If the Contractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is:



(1)
Sustained--




(i)
Any restrictive marking on such computer software shall be struck or corrected at the Contractor's expense or ignored; and




(ii)
If the asserted restriction is found not to be substantially justified, the Contractor shall be liable to the Government for payment of the cost to the Government of reviewing the asserted restriction and the fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the restriction, unless special circumstances would make such payment unjust.



(2)
Not sustained--




(i)
The Government shall be bound by the asserted restriction; and




(ii)
If the challenge by the Government is found not to have been made in good faith, the Government shall be liable to the Contractor for payment of fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Contractor in defending the restriction.


(i)
Flowdown.  The Contractor shall insert this clause in all contracts, purchase orders, and other similar instruments with its subcontractors or suppliers, at any tier, who will be furnishing computer software to the Government in the performance of this contract.  The clause may not be altered other than to identify the appropriate parties.

252.227-7025
LIMITATIONS ON THE USE OR DISCLOSURE OF GOVERNMENT-FURNISHED INFORMATION MARKED WITH RESTRICTIVE LEGENDS (JUNE 1995)


(a)
(1)
For contracts requiring the delivery of technical data, the terms “limited rights” and “Government purpose rights” are defined in the Rights in Technical Data--Noncommercial Items clause of this contract.



(2)
For contracts that do not require the delivery of technical data, the terms “government purpose rights” and “restricted rights” are defined in the Rights in Noncommercial Computer Software and Noncommercial Computer Software Documentation clause of this contract.



(3)
For Small Business Innovative Research program contracts, the terms :”limited rights” and “restricted rights” are defined in the Rights in Noncommercial Technical Data and Computer Software--Small Business Innovative Research (SBIR) Program clause of this contract.


(b)
Technical data or computer software provided to the Contractor as Government furnished information (GFI) under this contract may be subject to restrictions on use, modification, reproduction, release, performance, display, or further disclosure.



(1)
GFI marked with limited or restricted rights legends.  The Contractor shall use, modify, reproduce, perform, or display technical data received from the Government with limited rights legends or computer software received with restricted rights legends only in the performance of this contract.  The Contractor shall not, without the express written permission of the party whose name appears in the legend, release or disclose such data or software to any person.



(2) 
GFI marked with government purpose rights legends.  The Contractor shall use technical data or computer software received from the Government with government purpose rights legends for government purposes only.  The Contractor shall not, without the express written permission of the party whose name appears in the restrictive legend, use, modify, reproduce, release, perform, or display such data or software for any commercial purpose or disclose such data or software to a person other than its subcontractors, suppliers, or prospective subcontractors or suppliers, who require the data or software to submit offers for, or perform, contracts under this contract.  Prior to disclosing the data or software, the Contractor shall require the persons to whom disclosure will be made to complete and sign the non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation supplement (DFARS).



(3)
GFI marked with specially negotiated license rights legends.  The Contractor shall use, modify, reproduce, release, perform, or display technical data or computer software received from the Government with specially negotiated license legends only as permitted in the license.  Such data or software may not be released or disclosed to other persons unless permitted by the license and, prior to release or disclosure the intended recipient has completed the non-disclosure agreement at DFARS 227.7103-7.  The Contractor shall modify paragraph (1)(c) of the non-disclosure agreement to reflect the recipient’s obligations regarding use, modification, reproduction, release, performance, display, and disclosure of the data or software.


(c)
Indemnification and creation of third party beneficiary rights.  The Contractor agrees--



(1)
To indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses, arising out of, or in any way related to, the misuse or unauthorized modification, reproduction, release, performance, display, or disclosure of technical data or computer software received from the Government with restrictive legends by the Contractor or any person to whom the Contractor has released or disclosed such data or software; and



(2)
That the party whose name appears on the restrictive legend, in addition to any other rights it may have, is a third party beneficiary who has the right of direct action against the Contractor, or any person to whom the Contractor has released or disclosed such data or software, for the unauthorized duplication, release, or disclosure of technical data or computer software subject to restrictive legends.

252.227-7027
DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE (APRIL 1988)


In addition to technical data or computer software specified elsewhere in this contract to be delivered hereunder, the Government may, at any time during the performance of this contract or within a period of three (3) years after acceptance of all items (other than technical data or computer software) to be delivered under this contract or the termination of this contract, order any technical data or computer software generated in the performance of this contract or any subcontract hereunder.  When the technical data or computer software is ordered, the Contractor shall be compensated for converting the data or computer software into the prescribed form, for reproduction and delivery.  The obligation to deliver the technical data of a subcontractor and pertaining to an item obtained from him shall expire three (3) years after the date the Contractor accepts the last delivery of that item from that subcontractor under this contract.  The Government's rights to use said data or computer software shall be pursuant to the "Rights in Technical Data and Computer Software" clause of this contract.

252.227-7030
TECHNICAL DATA--WITHHOLDING OF PAYMENT (OCTOBER 1988)


(a)
If technical data specified to be delivered under this contract, is not delivered within the time specified by this contract or is deficient upon delivery (including having restrictive markings not identified in the list described in the clause at 252.227-7013(k) of this contract), the Contracting Officer may until such data is accepted by the Government, withhold payment to the Contractor of ten percent (10%) of the total contract price or amount unless a lesser withholding is specified in the contract.  Payments shall not be withheld nor any other action taken pursuant to this paragraph when the Contractor's failure to make timely delivery or to deliver such data without deficiencies arises out of causes beyond the control and without the fault or negligence of the Contractor.


(b)
The withholding of any amount or subsequent payment to the Contractor shall not be construed as a waiver of any rights accruing to the Government under this contract.

252.227-7036
CERTIFICATION OF TECHNICAL DATA CONFORMITY (JUNE 1995)


(a)
All technical data delivered under this contract shall be accompanied by the following written certification:


The Contractor, _______________, hereby certifies that, to the best of its knowledge and belief, the technical data delivered herewith under Contract No. _______________ is complete, accurate, and complies with all requirements of the contract.


Date _______________ Name and Title of Certifying Official ______________________



This written certification shall be dated and the certifying official (identified by name and title)
shall be duly authorized to bind the Contractor by the certification.


(b)
The Contractor shall identify, by name and title, each individual (official) authorized by the Contractor to certify in writing that the technical data is complete, accurate, and complies with all requirements of the contract.  The Contractor hereby authorizes direct contact with the authorized individual responsible for certification of technical data.  The authorized individual shall be familiar with the Contractor's technical data conformity procedures and their application to the technical data to be certified and delivered.


(c)
Technical data delivered under this contract may be subject to reviews by the Government during preparation and prior to acceptance.  Technical data is also subject to reviews by the Government subsequent to acceptance.  Such reviews may be conducted as a function ancillary to other reviews, such as in-process reviews or configuration audit reviews.

252.227-7037
VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (NOVEMBER 1995)


(a)
Definitions.  The terms used in this clause are defined in the Rights in Technical Data -- Non-Commercial Items of this contract.


(b)
Contracts for Commercial Items - Presumption of Development at Private Expense.  Under a contract for a commercial item, component, or process, the Department of Defense shall presume that a Contractor’s asserted use or release restrictions are justified on the basis that the item, component, or process was developed exclusively at private expense.  The Department shall not challenge such assertions unless information the Department demonstrates that the item, component, or process was not developed exclusively at private expense.


(c)
Justification.  The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data delivered or required to be delivered under the contract or subcontract.  Except under contracts for commercial items, the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e) of this clause.


(d)
Prechallenge Request for Information



(1)
The Contracting Officer may request the Contractor or subcontractor to furnish a written explanation for any restriction asserted by the Contractor or subcontractor on the right of the United States or others to use technical data.  If, upon review of the explanation submitted, the Contracting Officer remains unable to ascertain the basis of the restrictive marking, the Contracting Officer may further request the Contractor or subcontractor to furnish additional information in the records of, or otherwise in the possession of or reasonably available to, the Contractor or subcontractor to justify the validity of any restrictive marking on technical data delivered or to be delivered under the contract or subcontract (e.g., a statement of facts accompanied with supporting documentation).  The Contractor or subcontractor shall submit such written data as requested by the Contracting Officer within the time required or such longer period as may be mutually agreed.



(2)
If the Contracting Officer, after reviewing the written data furnished pursuant to paragraph (d)(1) above, or any other available information pertaining to the validity of a restrictive marking, determines that reasonable grounds exist to question the current validity of the marking and that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer shall follow the procedures in (e) below.



(3)
If the Contractor or subcontractor fails to respond to the Contracting Officer's request for information under paragraph (d)(1) above, and the Contracting Officer determines that continued adherence to the marking would make impracticable the subsequent competitive acquisition of the item, component, or process to which the technical data relates, the Contracting Officer may challenge the validity of the marking as described in paragraph (e) of this clause.


(e)
Challenge



(1)
Notwithstanding any provision of this contract concerning inspection and acceptance, if the Contracting Officer determines that a challenge to the restrictive marking is warranted, the Contracting Officer shall send a written challenge notice to the Contractor or subcontractor asserting the restrictive markings.  Such challenge shall:




(i)
State the specific grounds for challenging the asserted restriction;




(ii)
Require a response within sixty (60) days justifying and providing sufficient evidence as to the current validity of the asserted restriction; and




(iii)
State that a DoD Contracting Officer's final decision, issued pursuant to paragraph (g) of this clause, sustaining the validity of a restrictive marking identical to the asserted restriction, within the three-year period preceding the challenge, shall serve as justification for the asserted restriction if the validated restriction was asserted by the same Contractor or subcontractor (or any licensee of such Contractor or subcontractor) to which such notice is being provided; and




(iv)
State that failure to respond to the challenge notice may result in issuance of a final decision pursuant to paragraph (f) of this clause.



(2)
The Contracting Officer shall extend the time for response as appropriate if the Contractor or subcontractor submits a written request showing the need for additional time to prepare a response.



(3)
The Contractor's or subcontractor's written response shall be considered a claim within the meaning of the Contract Disputes Act of 1978 (41 U.S.C. 601, et seq.), and shall be certified in the form prescribed at 33.207 of the Federal Acquisition Regulations, regardless of dollar amount.



(4)
A Contractor or subcontractor receiving challenges to the same restrictive markings from more than one Contracting Officer shall notify each Contracting Officer of the existence of more than one challenge.  The notice shall also state which Contracting Officer initiated the first in time unanswered challenge.  The Contracting Officer initiating the first in time unanswered challenge after consultation with the Contractor or subcontractor and the other Contracting Officers, shall formulate and distribute a schedule for responding to each of the challenge notices to all interested parties.  The schedule shall afford the Contractor or subcontractor an opportunity to respond to each challenge notice.  All parties will be bound by this schedule.


(f)
Final Decision When Contractor or Subcontractor Fails to Respond.  Upon a failure of a Contractor or subcontractor to submit any response to the challenge notice, other than a failure to respond under a contract for commercial items, the Contracting Officer will issue a final decision to the Contractor or subcontractor in accordance with the Disputes clause of this contract, pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the expiration of the time period of paragraph (e)(1)(ii) or (e)(2) of this clause.  Following the issuance of the final decision, the Contracting Officer will comply with the procedures in paragraph (g)(2) (ii) through (iv) below.


(g)
Final Decision When Contractor or Subcontractor Responds



(1)
If the Contracting Officer determines that the Contractor or subcontractor has justified the validity of the restrictive marking, the Contracting Officer shall issue a final decision to the Contractor or subcontractor sustaining the validity of the restrictive marking, and stating that the Government will continue to be bound by the restrictive marking.  This final decision shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.



(2)
(i)
If the Contracting Officer determines that the validity of the restrictive marking is not justified, the Contracting Officer shall issue a final decision to the Contractor or subcontractor in accordance with the Disputes clause of this contract.  Notwithstanding paragraph (e) of the Disputes clause, the final decision shall be issued within sixty (60) days after receipt of the Contractor's or subcontractor's response to the challenge notice, or within such longer period that the Contracting Officer has notified the Contractor or subcontractor of the longer period that the Government will require.  The notification of a longer period for issuance of a final decision will be made within sixty (60) days after receipt of the response to the challenge notice.




(ii)
The Government agrees that it will continue to be bound by the restrictive marking for a period of ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  The Contractor or subcontractor agrees that, if it intends to file suit in the United States Claims Court, it will provide a notice of intent to file suit to the Contracting Officer within ninety (90) days from the issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  If the Contractor or subcontractor fails to appeal, file suit, or provide a notice of intent to file suit to the Contracting Officer within the ninety (90)-day period, the Government may cancel or ignore the restrictive markings, and the failure of the Contractor or subcontractor to take the required action constitutes agreement with such Government action.




(iii)
The Government agrees that it will continue to be bound by the restrictive marking where a notice of intent to file suit in the United States Claims Court is provided to the Contracting Officer within ninety (90) days from the issuance of the final decision under paragraph (g)(2)(i) of this clause.  The Government will no longer be bound, and the Contractor or subcontractor agrees that the Government may strike or ignore the restrictive markings, if the Contractor or subcontractor fails to file its suit within one (1) year after issuance of the final decision.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, that urgent or compelling circumstances will not permit waiting for the filing of a suit in the United States Claims Court, the Contractor or subcontractor agrees that the agency may, following notice to the Contractor or subcontractor, authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.




(iv)
The Government agrees that it will be bound by the restrictive marking where an appeal or suit is filed pursuant to the Contract Disputes Act until final disposition by an agency Board of Contract Appeals or the United States Claims Court.  Notwithstanding the foregoing, where the head of an agency determines, on a nondelegable basis, following notice to the Contractor that urgent or compelling circumstances will not permit awaiting the decision by such Board of Contract Appeals or the United States Claims Court, the Contractor or subcontractor agrees that the agency may authorize release or disclosure of the technical data.  Such agency determination may be made at any time after issuance of the final decision and will not affect the Contractor's or subcontractor's right to damages against the United States where its restrictive markings are ultimately upheld or to pursue other relief, if any, as may be provided by law.


(h)
Final Disposition of Appeal or Suit



(1)
If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is sustained--




(i)
The restrictive marking on the technical data shall be canceled, corrected or ignored; and




(ii)
If the restrictive marking is found not to be substantially justified, the Contractor or subcontractor, as appropriate, shall be liable to the Government for payment of the cost to the Government of reviewing the restrictive marking and the fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the marking, unless special circumstances would make such payment unjust.



(2)
If the Contractor or subcontractor appeals or files suit and if, upon final disposition of the appeal or suit, the Contracting Officer's decision is not sustained--




(i)
The Government shall continue to be bound by the restrictive marking; and




(ii)
The Government shall be liable to the Contractor or subcontractor for payment of fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Contractor or subcontractor in defending the marking, if the challenge by the Government is found not to have been made in good faith.


(i)
Duration of Right to Challenge.  The Government may review the validity of any restriction on technical data, delivered or to be delivered under a contract, asserted by the Contractor or subcontractor.  During the period within three (3) years of final payment on a contract or within three (3) years of delivery of the technical data to the Government, whichever is later, the Contracting Officer may review and make a written determination to challenge the restriction.  The Government may, however, challenge a restriction on the release, disclosure or use of technical data at any time if such technical data--



(1)
Is publicly available;



(2)
Has been furnished to the United States without restriction; or



(3)
Has been otherwise made available without restriction.  Only the Contracting Officer's final decision resolving a formal challenge by sustaining the validity of a restrictive marking constitutes "validation" as addressed in 10 U.S.C. 2321.


(j)
Decision Not to Challenge.  A decision by the Government, or a determination by the Contracting Officer, to not challenge the restrictive marking or asserted restriction shall not constitute "validation".


(k)
Privity of Contract.  The Contractor or subcontractor agrees that the Contracting Officer may transact matters under this clause directly with subcontractors at any tier that assert restrictive markings.  However, this clause neither creates nor implies privity of contract between the Government and subcontractors.


(l)
Flowdown.  The Contractor or subcontractor agrees to insert this clause in contractual instruments with its subcontractors or suppliers at any tier requiring the delivery of technical data, except contractual instruments for commercial items or commercial components.

252.246-7001
WARRANTY OF DATA (DECEMBER 1991)


(a)
Definition--Technical data has the same meaning as given in the clause in this contract entitled, Rights in Technical Data and Computer Software.


(b)
Warranty. Notwithstanding inspection and acceptance by the Government of technical data furnished under this contract, and notwithstanding any provision of this contract concerning the conclusiveness of acceptance, the Contractor warrants that all technical data delivered under this contract will at the time of delivery conform with the specifications and all other requirements of this contract. The warranty period shall extend for three years after completion of the delivery of the line item of data (as identified in DD Form 1423, Contract Data Requirements List) of which the data forms a part; or any longer period specified in the contract.


(c)
Contractor Notification. The Contractor agrees to notify the Contracting Officer in writing immediately of any breach of the above warranty which the Contractor discovers within the warranty period.


(d)
Remedies. The following remedies shall apply to all breaches of the warranty, whether the Contractor notifies the Contracting Officer in accordance with paragraph (c) of this clause or if the Government notifies the Contractor of the breach in writing within the warranty period:



(1)
Within a reasonable time after such notification, the Contracting Officer may--




(i)
By written notice, direct the Contractor to correct or replace at the Contractor's expense the nonconforming technical data promptly; or




(ii)
If the Contracting Officer determines that the Government no longer has a requirement for correction or replacement of the data, or that the data can be more reasonably corrected by the Government, inform the Contractor by written notice that the Government elects a price or fee adjustment instead of correction or replacement.



(2)
If the Contractor refuses or fails to comply with a direction under paragraph (d) (1)(i) of this clause, the Contracting Officer may, within a reasonable time of the refusal or failure--




(i)
By contract or otherwise, correct or replace the nonconforming technical data and charge the cost to the Contractor; or




(ii)
Elect a price or fee adjustment instead of correction or replacement.



(3)
The remedies in this clause represent the only way to enforce the Government's rights under this clause.


(e)
The provisions of this clause apply anew to that portion of any corrected or replaced technical data furnished to the Government under paragraph (d)(1)(i) of this clause.
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