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CUSTOMER CONTRACT REQUIREMENTS
Joint Project (JP) 9102 Australian Defense Satellite Communications (SATCOM) System (ADSS)
CUSTOMER CONTRACT JSD/RFT/12477/1

The following customer contract requirements apply to this Contract to the extent indicated below. If this Contract is for
Commercial Off the Shelf Items (COTS) or Military Off the Shelf Items (MOTS), only clause 5, Defect Notification and
Rectification and clause 9, Policy Requirements, apply to the Contract.

1. Language and Measurement
a. Allinformation provided as part of the Services under the Contract shall be written in English. If such
documentation is a translation into the English language, the translation shall be accurate and free from
ambiguity.
b. Measurements of physical quantity shall be in Australian legal units as prescribed under the National
Measurement Act 1960 (Cth), or, if Services are imported, units of measurement as agreed in writing by the
Commonwealth Representative.

2. Authorizations
a. Contractor shall, and shall ensure that its Subcontractors:
i. obtain and maintain in full force all Authorizations (including Export Approvals) required to meet
the requirements of the Subcontract;
ii. provide a copy of any Authorizations to Commonwealth within five (5) Working Days of request by
the Buyer; and
iii. ensure that all work under the Contract is performed and the Services are provided in accordance
with all Authorizations.
b. Nothing in this clause 2 shall release Seller from responsibility to take all reasonable steps to secure any
export license or other approval required for the provision of the Supplies.

3. Customer Property
Contractor shall treat all customer property, which includes Commonwealth Funded Property, Commonwealth

Property, Defence Property and Commonwealth Provided Property, as if it were Buyer’s property in accordance with
the “Buyer’s Property” article of the General Provisions.

4. Technical Data, Software, and Contract Material
a. Ownership of Intellectual Property
i. Nothing in the Contract affects the ownership of IP, except as expressly provided for in this clause
4.,
ii. The parties agree that all IP created under the Contract or a Subcontract in respect of:
1. TD or Software;
2.  Commonwealth TD or Commonwealth Software;
3. Contract Material; and
4. GFM or a Product Being Supported,
that is delivered or required to be delivered to the Commonwealth or any other person under the
Contract is assigned to the Commonwealth immediately upon its creation.
b. Highly Sensitive TD and Highly Sensitive Software
i. This clause 4.b. applies to all Highly Sensitive TD or Highly Sensitive Software delivered or required
to be delivered to the Commonwealth or any other person under this Contract.
ii. The Contractor grants to the Commonwealth (or shall ensure the Commonwealth is granted) a
Licence in respect of all TD and all Software to which this clause 4.b applies, to:
1. Usethe TD or Software for any Defence Purpose; and
2. grant a Sublicence in accordance with clause 4.i. to Use the TD or Software, and to
further sublicence the TD or Software, for any Defence Purpose.
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Subject to the restrictions specified in Annex A to the TDSR Schedule.

c. TDand Software

This clause 4.c. applies to all TD and Software delivered or required to be delivered to the
Commonwealth or any other person under the Contract, other than:
1. TD or Software assigned by the Commonwealth;
2. Highly Sensitive TD or Highly Sensitive Software to which clause 4.b. applies;
3. Commercial TD or Commercial Software to which clause 4.d. applies;
4. Commonwealth TD or Commonwealth Software to the extent that clause 4.e. applies to
that TD or Software; and
5. TD or Software provided as, or as a part of, GFM or Products Being Supported where
clause 4.f. applies to that GFM or those Products Being Supported.

d. Commercial TD and Commercial Software

iv.

This clause 4.d. applies to all Commercial TD and Commercial Software delivered or required to be
delivered to the Commonwealth or any other person under the Contract.

The Contractor shall ensure that the Commonwealth is granted a Licence in respect of all
Commercial TD and all Commercial Software to which this clause 4.d. applies to:

1. Usethe TD or Software for any Defence Purpose; and

2. Sublicence any person to Use the TD or Software in accordance with clause 4.i.,
including a right to further sublicense the Use of the TD or Software, for any Defence
Purpose.

The Contractor acknowledges and agrees that it shall only use Commercial TD or Commercial
Software (or both) in the performance of the Contract (including by incorporating Commercial TD
or Commercial Software (or both) in the Services or Deliverables) if:

1. the use of the Commercial TD or Commercial Software (or both) would not limit or
affect the Commonwealth’s ownership of IP pursuant to clause 4.a.ii. or the
Commonwealth’s Licence to TD or Software under clause 4.d.ii.; or

2. prior to the use of the Commercial TD or Commercial Software (or both), the Contractor:

a. has obtained the Commonwealth Representative’s prior approval of:
i. the Contractor’s use of the Commercial TD or Commercial Software
(or both); and
ii. all limitations and other restrictions that the use of the Commercial
TD or Commercial Software will or might have on the
Commonwealth’s ownership of IP pursuant to clause 4.a.ii. or the
Commonwealth’s Licence to TD or Software under clause 4.d.ii.; and
b. has obtained the Commonwealth’s approval of a CCP to the Contract to list all
limitations and other restrictions referred to in Annex C to the TDSR Schedule.
The Contractor shall ensure that any licence granted to the Commonwealth in respect of
Commercial TD and Commercial Software under this clause 4.d. does not require the
Commonwealth to pay a Royalty or other fee (not otherwise included in the Contract Price) unless
the Commonwealth has agreed in writing to the payment.

e. Commonwealth TD and Commonwealth Software

This clause 4.e. applies to all Commonwealth TD and Commonwealth Software delivered or
required to be delivered to the Commonwealth or any other person under this Contract, to the
extent that the IP in that TD or Software is assigned to the Commonwealth under clause 4.a.ii.
The Commonwealth grants to the Contractor a non-exclusive, Royalty-free licence in respect of
the Commonwealth TD and Commonwealth Software to the extent that this clause 4.e. applies to:
1. Use the TD and Software for the purpose of enabling the Contractor to perform its
obligations under the Contract;
2. grant a sublicence to a Subcontractor to Use the TD and Software for the purpose of
enabling the Subcontractor to perform its obligations under the Subcontract; and
3. grant a sublicence to a person for a purpose referred to in clause 8.a.iii.,
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subject to any restrictions specified in Annex D to the TDSR Schedule or as otherwise notified by
the Commonwealth in writing to the Contractor.

iii. The Contractor shall ensure that any IP in Commonwealth TD or Commonwealth Software not
assigned to the Commonwealth under clause 4.a.ii. is specified in Annex D to the TDSR Schedule
or the relevant S&Q Order and capable of being clearly distinguished from the IP assigned to the
Commonwealth.

f.  GFM and Products Being Supported

i. This clause 4.f. applies to all TD or Software that is:

1. provided as, or as a part of, GFM or the Products Being Supported; or

2. created under the Contract or a Subcontract in respect of GFM or the Products Being
Supported.

ii. The Commonwealth grants to the Contractor (or shall ensure the Contractor is granted), a non-
exclusive, Royalty-free licence in respect of the TD or Software to the extent that this clause 5.6
applies to:

1. Usethe TD or Software for the purpose of enabling the Contractor to perform its
obligations under the Contract;

2. grant a sublicence to a Subcontractor to Use the TD or Software for the purpose of
enabling the Subcontractor to perform its obligations under the Subcontract; and

3. granta sublicence to a person for a purpose referred to in clause 8.a.iii.,

subject to any restrictions specified in Attachment E or the GFM section of an S&Q Order (for
GFM), Attachment S (for Products Being Supported) or as otherwise notified by the
Commonwealth.

iii. Without limiting any restrictions specified in Attachment E or the GFM section of an S&Q Order
(for GFM), Attachment S (for Products Being Supported) or as notified by the Commonwealth
under clause 4.f.ii., the Contractor's right to grant a sublicence under clause 4.f.ii. is subject to the
following conditions:

1. the sublicence shall include (as a minimum) the same restrictions on Use and
sublicensing as are applicable to the Contractor;

2. therights granted under the sublicence shall be limited to the rights that are reasonably
necessary to enable the sublicensee to Use the TD or Software to efficiently perform its
obligations, functions or duties to the Contractor;

3. therights granted under the sublicence shall expire when no longer required for the
purposes referred to in clause 4.f.ii.; and

4. any right of the sublicensee to grant a further sublicence shall be subject to the same
conditions as set out in this clause 4.f.iii.

iv. The licence under clause 4.f.ii. (and any sublicence granted under clause 4.f.ii.) expires upon the
expiry or termination (whichever is the earlier) of the Contract or the relevant Subcontract.

g. Contract Material

i. The Commonwealth grants to the Contractor a non-exclusive, Royalty-free licence in respect of
Contract Material to the extent that this clause 4.g. applies to:

1. Use the Contract Material for the purpose of enabling the Contractor to perform its
obligations under the Contract or the Contract (Acquisition);

2. grant a sublicence to a Subcontractor to Use the Contract Material for the purpose of
enabling the Subcontractor to perform its obligations under the Subcontract; and

3. granta sublicence to a person for a purpose referred to in clause 8.a.iii.,

subject to any restrictions as notified to the Contractor by the Commonwealth.
h.  Contractor Sublicences

i. Without limiting any restrictions specified in Annex D to the TDSR Schedule, Attachment E or
notified by the Commonwealth under clauses 4.e., 4.f., or 4.g., the Contractor's right to grant a
sublicence under clauses 4.e.ii., 4.f.ii., and 4.g. is subject to the following conditions:
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1. the sublicence shall include (as a minimum) the same restrictions on Use and
sublicensing as are applicable to the Contractor;

2. therights granted under the sublicence shall be limited to the rights that are reasonably
necessary to enable the sublicensee to Use the TD, Software or Contract Material to
efficiently perform its obligations, functions or duties to the Contractor;

3. therights granted under the sublicence shall expire when no longer required for the
purposes referred to in clauses 4.e. and 4.f.; and

4. any right of the sublicensee to grant a further sublicence shall be subject to the same
conditions as set out in this clause 4.h.

i.  Commonwealth Sublicences
i. The Commonwealth's right to grant a Sublicence to a person (‘Sublicensee’) is subject to the
following conditions:

1. the rights granted under the Sublicence shall be limited to the rights that are reasonably
necessary to enable the Sublicensee to Use the TD, Software and Contract Material (as
applicable) to efficiently perform its obligations, functions or duties to the
Commonwealth or a Commonwealth Contractor;

2. the rights granted under the Sublicence shall expire when no longer required for the
purposes referred to in clause 4.i.1.; and

3. any right of the Sublicensee to grant a further sublicence shall be subject to the same
conditions as set out in this clause 4.i.

j. No Commercialisation

i. A Licence or Sublicence granted in accordance with this clause 4 does not permit the
Commonwealth or its sublicensee to Commercialise any IP in the TD, Software or Contract
Material.

ii. For the avoidance of doubt, clause 4.j. does not prevent the Commonwealth from granting a
sublicence in accordance with the rights granted in this clause 4 to a person for the purpose of the
person providing goods or services to the Commonwealth for a Defence Purpose.

k.  Failure to Obtain IP Rights

i. The Contractor shall promptly notify the Commonwealth if the Contractor considers it will be
unable to comply with any of its obligations under this clause 4 in respect of IP (an "IP Issue"),
including if the Contractor is not able to ensure that the Commonwealth is:

1. assigned any IP as required under clause 4.a.ii.;

2. granted rights to TD, Software or Contract Material as required by this clause 4; or

3. provided with an Approved Subcontractor Deed as required under clause 8.b.xi.

ii. The Contractor shall ensure that a notice under clause 4.k.i. includes details of:

1. therelevant IP Issue, including the steps taken by the Contractor to ensure compliance
with this clause 4 or to mitigate the effects of the IP Issue;

2. the Deliverable (and related TD, Software or Contract Material) to which the IP Issue
relates;

3. therights that the Contractor is able to ensure are granted to the Commonwealth in
respect of the relevant TD, Software or Contract Material; and

4. options available to remedy, or mitigate the effects of, the IP Issue.

iii. If the Contractor gives a notice of an IP Issue, or the Commonwealth considers that an IP Issue has
occurred, the Commonwealth may by notice to the Contractor, without limiting any of its other
rights under the Contract, do any one or more of the following:

1. require that the Contractor:

a. use alternative goods or services, or obtain the goods or services from another
supplier, to ensure that the Contractor complies with the requirements of this
clause 4; or

b. modify the Deliverable or Services to the extent necessary to ensure that the
Contractor complies with the requirements of this clause 4;
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2. agree to waive a requirement of this clause 4 on such conditions as the Commonwealth
may determine;

3. reduce the scope of the Contract to exclude the Deliverable or Services to which the IP
Issue relates;
terminate the Contract; or

5. require the Contractor to submit a CCP to amend the Contract to implement any of the
actions required under this clause 4.k.iii. or any other option to remedy the IP Issue or
mitigate the effects of the IP Issue.

iv. The Contractor shall comply with a notice issued by the Commonwealth under clause 4.k.iii.
v. The Contractor acknowledges and agrees that a notice issued by the Commonwealth under clause
4. k.iii. is not an event or circumstance beyond the reasonable control of the Contractor.

|.  TDSR Schedule

Subject to clauses 4.l.ii. and 4.l.iii., the Contractor shall ensure (including by submitting a CCP) the
TDSR Schedule is up to date and contains an accurate and complete description of all restrictions
and limitations applicable to the Commonwealth’s rights in respect of Highly Sensitive TD and
Highly Sensitive Software, or Commercial TD and Commercial Software, delivered, or required to
be delivered, under the Contract, including an S&Q Order, Approved by the Commonwealth in
accordance with clauses 4.b. and 4.d.

The parties agree that:

1. during the period from the Effective Date until the achievement of the Final Materiel
Release Milestone under the Contract (Acquisition), the Contractor is required to
produce and maintain a separate TDSR Schedule under each of the Contract and the
Contract (Acquisition);

2. during the period from the Effective Date until the achievement of the Final Materiel
Release Milestone, it would be more efficient for the Contractor to produce a single
TDSR Schedule which meets the requirements of the Contract and the Contract
(Acquisition);

3. from the Effective Date until the achievement of the Final Materiel Release Milestone
under the Contract (Acquisition), the Commonwealth will treat the Contractor’s
obligations to create and maintain a TDSR Schedule under the Contract as having been
discharged, provided that the Contractor:

a. includes all information required to be contained in the TDSR Schedule under
the Contract in Attachment G to the Contract (Acquisition);

b. submits a CCP to amend Attachment G to the Contract (Acquisition) in all
circumstances where it would otherwise be required to update the TDSR
Schedule under the Contract in accordance with the SOW and this clause 4;

c. ensures that the information and updates referred to in clauses 4.l.a. and
4.1.b. are consistent, and comply, with the requirements of the Contract;

d. ensures that Attachment G to the Contract (Acquisition) clearly delineates
between TD and Software relevant to the performance of the Contract and
the Contract (Acquisition); and

e. otherwise complies with the directions of the Commonwealth Representative
in relation to the content, and management, of the TDSR Schedule and
Attachment G to the Contract (Acquisition).

The Commonwealth may, at any time by written notice to the Contractor, require the Contractor
to recommence maintaining and updating the TDSR Schedule under the Contract in accordance
with the SOW and this clause 4, in addition to, and separate from, its obligations under the
Contract (Acquisition).

m. TD and Software required to be delivered
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The Contractor shall deliver all TD and Software required to be delivered under the Contract to
the recipients at the times and locations, and in the manner, specified in the Contract or as
otherwise required to enable the provision of the Services.
Without limiting the Contractor’s obligation under clause 4.m.i. (and subject to clause 4.m.iv.), if
the Commonwealth is not specified as a recipient of any item of TD or Software required to be
delivered under the Contract, the Commonwealth may by notice to the Contractor require the
delivery of the item to the Commonwealth.
The Contractor shall comply with a notice given under clause 4.m.ii.
If the time, location or manner of delivery of any item of TD or Software required to be delivered
under the Contract is not specified in the Contract, the Contractor shall deliver the relevant item
in accordance with a notice given by the Commonwealth.
If the Contract is terminated, the Contractor shall, within the period set out in the notice of
termination (which shall be a reasonable period), deliver to the Commonwealth all TD and
Software required to be delivered under the Contract, each in its then current state of
development.
An obligation under this clause 4.m. or any other provision of the Contract that requires the
Contractor to deliver TD or Software (other than under clause 4.m.v.), includes an obligation to
create, develop or acquire the TD or Software to enable the TD or Software to be delivered at the
times and in the manner required under the Contract.
The Approved TDL does not operate to restrict the rights of the Commonwealth in respect of IP in
any TD under this clause 4 or otherwise under the Contract.
For the purposes of this clause 4, an item of TD, Software or Contract Material is not taken to
have been delivered under the Contract if, at the time it is provided:

1. the Contractor identifies that the item is provided for the information of the

Commonwealth only; and
2. theitem is not otherwise required to be delivered under the Contract.

Electronic Delivery of TD, Software and Contract Material

Markings
i

If an item of TD, Software or Contract Material is permitted by the Contract to be delivered in
electronic form to the Commonwealth, the item is deemed to have been delivered:
1. if theitemis to be delivered by access to an information system of the Contractor —
when all of the following requirements are met:

a. theitemis present in the information system;

b. the Commonwealth has been notified that the item is present in the
information system; and

c. theitemis accessible for use by the Commonwealth in accordance with the
SOW,; or

2. if the item is to be delivered by an electronic communication, or by transfer into an
information system nominated by the Commonwealth, when all of the following
requirements are met:

a. the electronic communication or transferred item enters the information
system, unless the Contractor receives notification within one Working Day
that the electronic communication or transfer has not been successful; and

b. the Commonwealth has been notified that the item has been successfully sent
or transferred to the information system.

Where markings are used by the Contractor or a Subcontractor in relation to TD, Software or
Contract Material, the Contractor:
1. shall ensure that those markings accurately reflect the rights and obligations of the
Commonwealth, the Contractor or any other person;
2. acknowledges that the markings are not determinative as to the rights and obligations
of the parties; and
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3. without limiting clause 4.0.i.1. shall, on request by the Commonwealth and at no cost to
the Commonwealth, amend markings where the Commonwealth considers that they are
inconsistent with the requirements of the Contract.

p. TD and Software Warranties
i. The Contractor warrants and shall ensure that:

1. the rights granted to the Commonwealth in accordance with this clause 4 (including in
relation to Commercial TD and Commercial Software), will not prevent the Products
Being Supported from being used and supported by or on behalf of the Commonwealth
as contemplated under the Contract and the Contract (Acquisition), and otherwise for
any Defence Purpose;

2. the Approved TDL lists all of the TD used or required to be delivered under the Contract;

3. all of the TD and Software delivered under clause 4.m. is complete and accurate;
all Software delivered or required to be delivered to the Commonwealth under the
Contract or a Subcontract is free from Malware, at the time of delivery to the
Commonwealth; and

5. no Malware will be installed on the Products Being Supported or any other
Commonwealth system as a result of an act or omission of any of the Contractor
Personnel.

g. Intellectual Property Warranties
i. The Contractor warrants and shall ensure that, in respect of any IP assigned or licensed to the
Commonwealth under or in connection with this Contract, at all times:

1. the relevant assignor or licensor (as applicable) has the right, title or authority to assign
or license, and has been made aware of, the rights granted in respect of IP under this
clause 4 or under an Approved Subcontractor Deed;

2. ownership of the IP referred to under this clause 4 has vested in the Commonwealth (or
its nominee) immediately upon its creation; and

3. the Contractor shall notify the Commonwealth if the Contractor becomes aware of any
challenge, claim or proceeding referred to in clause 4.q.iii. arising in respect of any IP
after the relevant TD, Software or Contract Material is delivered to the Commonwealth.

ii. If the Commonwealth, Commonwealth Personnel or a sublicensee of the Commonwealth infringes
the IP or any Moral Rights of any third party as a consequence of:

1. an activity permitted or purportedly permitted by or under a licence or assignment of IP
rights under or referred to in the Contract (including in this clause 4); or

2. afailure by the Contractor to grant (or ensure the grant) of a licence or assign (or ensure
the assignment) of IP rights under or referred to in the Contract (including in this clause
4),

the Contractor shall, without limiting the Contractor's obligations under this clause 4, use its best
endeavours to:

3. modify the item in order to avoid continuing infringement and so that the Deliverable
meet the requirements of the Contract with the modified item;

4. procure at its own cost the rights or additional rights necessary to ensure that the
Commonwealth, Commonwealth Personnel and sublicensees are entitled to exercise
the rights under this clause 4 or an Approved Subcontractor Deed in respect of the item;
or

5. remove the item from the Deliverable and modify the Deliverable or the Services to the
extent necessary to ensure that the Deliverable or Services meet the requirements of
the Contract without the item.

iii. The Contractor warrants and shall ensure that, in respect of any IP in any TD, Software or Contract
Material delivered or required to be delivered under the Contract, and as at the time of delivery
to the Commonwealth of the relevant TD, Software or Contract Material and after making diligent
inquiries:
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the IP is licenced to, or owned by, the Commonwealth as required by this clause 4;

the Contractor has no notice of any challenge to the validity or enforceability of any of
the IP and has no knowledge of any actual or threatened claim or proceeding in relation
to any of the IP;

3. none of the Contractor, any Approved Subcontractor or any Approved Subcontractor
(Acquisition) is engaged in litigation, arbitration or other proceedings in relation to any
of the IP; and

4. there are no proceedings threatened by or against the Contractor, any Approved
Subcontractor or any Approved Subcontractor (Acquisition) in relation to any of the IP,
and there is nothing that is likely to give rise to any such proceedings.

iv. The warranty under clause 4.q.i. and the obligations under clause 4.q.ii. do not apply to the extent
that the infringement arises from a failure by the Commonwealth, Commonwealth Personnel or a
sublicensee of the Commonwealth to comply with any limitations specified in this clause 4 or
otherwise agreed to in writing by the Commonwealth Representative in accordance with this
clause 4.

r.  Patents, Registrable Designs and Circuit Layouts
i. Without limiting the Commonwealth’s rights to ownership of TD, Software and Contract Material
under this clause 4, the Contractor warrants and shall ensure that a licence is granted or obtained
under the Contract for the Commonwealth to exercise any Patent, Registrable Design or Circuit
Layout that is included in, or related to, a Deliverable and necessary to use the Deliverable for the
purposes provided for under the Contract.
s.  Export Approvals
i. Nothing in this clause 4 affects the obligations of either party to comply with the terms of any
Export Approval that is binding on it.
t.  Existing IP Licenses
i. The licences, rights and obligations under this clause 4 are in addition to, and do not:

1. affect, any other licences, rights or obligations relating to IP under any other contracts
between the parties entered into before the date of this Contract; or

2. limit the IP rights granted or assigned to the Commonwealth under the Contract
(Acquisition),

unless expressly stated otherwise for the purposes of this clause 4.

5. Defect Notification and Rectification
a. Notification of Defects
i. If during the Defect Notification Period specified in the Details Schedule, the Contractor becomes
aware of any Defect in the Services which adversely affects, or is likely to adversely affect:
1. the safety of a Product or a Deliverable or the safety of persons, the Contractor shall
notify the Commonwealth Representative of the Defect within one Working Day; or
2. the operation or capability of a Product or a Deliverable, the Contractor shall notify the
Commonwealth Representative of the Defect within five Working Days.
ii. The Contractor shall, within 30 days after a notification under clause 5.a.i., provide the
Commonwealth with a report, including supporting evidence on:
1. the nature of the Defect;
2. its cause;
3. its effects; and
4. proposed rectification action.

iii. For the purposes of clause 5.a.ii.2., the Contractor will be taken to have caused the Defect unless
the Contractor can demonstrate, to the satisfaction of the Commonwealth Representative, that
the Defect arose from an act or omission of:

1. the Commonwealth;
2. an Unrelated Party under another contract; or
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3. the Contractor under another contract other than the Contract (Acquisition).
b. Defect Rectification and Assistance Obligations

i. If the Commonwealth Representative notifies the Contractor of a Defect in the Services, or the
Contractor notifies the Commonwealth under clause 5.a. (or otherwise), during the relevant
Defect Rectification Period (specified in the Details Schedule), the Contractor shall, within 30
Working Days after the notification, or a longer period agreed in writing by the Commonwealth,
by repair, replacement or modification:

1. rectify the Defect and Defects of a similar nature; and
2. rectify any adverse effect of the Defect or the rectification on other Products or
Deliverables,
whether or not the Defect arises out of or as a consequence of a Contractor Default or a
Contractor (Acquisition) Default.

ii. The Contractor shall be entitled to claim for an additional amount (calculated in accordance with
Attachment B as an S&Q Service) for any rectification work performed under clause 5.b.i. but only
to the extent that the Defect arose out of or as a consequence of any of the following:

1. a Commonwealth Default;

2. a Commonwealth (Acquisition) Default;

3. an act or omission of a Commonwealth Contractor under a previous acquisition, support
or other contract with the Commonwealth, provided that the requirements at clause
5.a.ii. have been met;
the Commonwealth wilfully damaging a Product Being Supported or Deliverable; or

5. damage to a Product Being Supported or Deliverable caused by any of the following:

a. the Product Being Supported or Deliverable being stored, installed,
configured, used, maintained or modified by the Commonwealth or a
Commonwealth Contractor in a way that deviates from any specifications,
instructions or manuals provided by the Contractor, unless such deviation is
necessary to enable the Services to be fit for purpose;

b. an Excepted Risk occurring after the Product Being Supported or Deliverable
were delivered to the Commonwealth; and

c. abreach of a general law duty or an applicable law by an Unrelated Party,
except to the extent that the Contractor is liable for such damage under clause
7.h.ii. or the Contractor is liable for such damage under the Contract
(Acquisition).

iii. To the extent that any identified Defect in the Services arose as a consequence of work performed
or deliverables provided under a contract referred to in 5.b.ii.3., the Contractor shall assist the
Commonwealth in the gathering of evidence to support a claim under that other contract.

iv. The Contractor’s obligations under clause 5.b.i. do not require the Contractor to rectify a Defect in
GFM provided under this Contract except to the extent that the Defect resulted from a Contractor
Default or a Contractor (Acquisition) Default.

v. Subject to clauses 5.b.ii. and 5.b.ix., the Contractor shall bear all costs of, and incidental to,
rectifying Defects as required by the Contract, including the costs of any removal, disassembly,
packing, freight relevant testing, re-assembly and reinstallation, except to the extent that the
Commonwealth Representative otherwise reasonably agrees.

vi. If the Contractor fails to rectify a Defect within the period specified in clause 5.b.i., the
Commonwealth may rectify the Defect itself or by a third party. If the Commonwealth engages a
third party to rectify the Defect, the Contractor's warranties and obligations will be reduced to the
extent of the warranty given by the third party in relation to the rectification work. The
Commonwealth may elect to recover from the Contractor the amount of the Commonwealth’s
costs of rectifying the Defect including any amount incurred under the Contract (Acquisition) in
rectifying the Defect. No amount shall be owing to the Commonwealth under this clause 5.b.vi.
until the Commonwealth elects to recover the amount.
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vii. If a Defect (other than a Latent Defect) in any Services is rectified in accordance with clause 5.b.i.,
the Defect Rectification Period for those Services shall expire on the later of:
1. the end of the original Defect Rectification Period; or
2. the date that is half the original Defect Rectification Period after the rectified Products
or Deliverables are returned to the Commonwealth.

viii. If the Contractor has performed rectification work on Products as required by this clause 5.b. and
the Commonwealth is not satisfied that the Defect has been rectified, the Contractor shall
perform any additional tests that are required by the Commonwealth to determine whether the
Defect has been rectified.

ix. If tests conducted under clause 5.b.viii. show that the Defect has been rectified, the cost of the
tests shall be borne by the Commonwealth. If the tests show that the Defect has not been
rectified:

1. the Contractor shall rectify the Defect as soon as practicable; and
2. the costs of the rectification work and the tests shall be borne by the Contractor.

X. If the Commonwealth considers that a Defect in the Services may have arisen out of the
performance of the Contract (Acquisition) (including a Defect in the Supplies as delivered under
the Contract (Acquisition)), the Commonwealth may require:

1. the Contractor to rectify the Defect under this clause 5, and the Contractor shall rectify
the Defect in accordance with this clause 5; or
2. the Contractor to rectify the Defect under clause 5 of the Contract (Acquisition), and the
Contractor shall rectify the Defect in accordance with clause 5 of the Contract
(Acquisition),
and the Contractor shall not be entitled to any additional amount in respect of the rectification of
such Defects except to the extent that clause 5.b.ii. applies.

xi. The exercise by the Commonwealth of its rights, or any action required of the Contractor, under
this clause 5.b. shall not entitle the Contractor to claim for relief or relieve the Contractor from
performing any of its obligations under the Contract or the Contract (Acquisition).

c.  Manufacturer and Other Warranties
i. The Contractor shall ensure that the Commonwealth obtains the benefit of any manufacturer,
supplier or other third party warranty applicable to the Services (including after the expiry of the
Defect Rectification Period for the relevant Services), including by taking all reasonable action to
enforce such a warranty, until the expiry of the warranty or clause 5.c.ii. applies.

ii. Following the termination or expiry of the Contract, the Contractor shall:

1. assign the benefit of any remaining third party warranties for those Services to the
Commonwealth; or

2. if the Contractor is not permitted to assign those third party warranties, otherwise
ensure that the Commonwealth obtains the benefit of any remaining third party
warranties for those Services, including by taking all reasonable action to enforce such a
third party warranty until the expiry of the warranty.

6. Insurance
This article applies in lieu of the article titled “Indemnification, Insurance, and Protection of Property” found in
The Boeing Company General Provisions (GP) applicable to and referenced in this Contract.
a. Insurance
i. The Contractor shall effect and maintain the insurances (which, for the purposes of this clause 6
will be satisfied where the Contractor causes such insurances to be effected and maintained or
where the Contractor is insured under such insurances) for the times and in the manner specified
in this clause 6, without requiring insurance to be effected to the extent that a particular risk:
1. isinsured against under other insurance effected in compliance with this clause 6; or
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2. has been expressly retained by the Commonwealth, except to the extent that such
retention by the Commonwealth is dependent on the Contractor being liable only to the
extent that it is insured for the liability.

For the avoidance of doubt, the terms of this clause 6 do not alter the allocation of risk or liability
between the parties as provided for under any other clause of the Contract.

The Contractor shall use its reasonable endeavours to ensure that Subcontractors and their
employees, officers and agents are insured as required by this clause 6, as is appropriate
(including with respect to the amount of insurance, types of insurance and period of insurance)
given the nature of services or work to be performed by them, as if they were the Contractor.

b. Workers Compensation

The Contractor shall effect and maintain workers compensation insurance or registrations as
required by law, in respect of the Contractor's liability to its employees engaged in the
performance of any obligation or the exercise of any right under the Contract. Where permitted
under the relevant statutory workers compensation or accident compensation scheme, the
insurance or registrations shall extend to cover the vicarious liability of the Commonwealth for the
acts or omissions of the Contractor. However, the requirements of this clause 6.b.i. do not apply
to the extent and for such time as the Contractor is a licensed self-insurer or exempt employer in
the relevant jurisdiction.

Where workers engaged by the Contractor will be performing work outside of Australia:

1. Workers compensation insurance or registrations as required by law, in respect of the
Contractor's liability to its employees engaged in the performance of any obligation or
the exercise of any right under the Contract. Where permitted under the relevant
statutory workers compensation or accident compensation scheme, the insurance or
registrations shall extend to cover the vicarious liability of the Commonwealth for the
acts or omissions of the Contractor. However, the requirements of this clause 6.b.ii.1. do
not apply to the extent and for such time as the Contractor is a licensed self-insurer or
exempt employer in the relevant jurisdiction; and

2. ineach jurisdiction where common law claims can be brought outside of the statutory
workers compensation or accident compensation scheme referred to in clause 6.b.ii.1.,
employer's liability insurance with a limit of indemnity of not less than the amount
customarily effected by prudent insureds for this risk in each relevant jurisdiction,
covering any work-related injury, damage, expense, loss or liability suffered or incurred
by any person engaged by the Contractor in the work under the Contract (or their
dependants). Such insurance shall extend to cover the vicarious liability of the
Commonwealth for the acts or omissions of the Contractor.

c.  Public and Products Liability

The Contractor shall effect and maintain public and products liability insurance written on an
occurrence basis with a limit of indemnity of not less than:
1. the amount specified in the Details Schedule each and every occurrence for public
liability claims; and
2. the amount specified in the Details Schedule each occurrence and in the aggregate for
all occurrences in any 12 month policy period for products liability claims,
which covers:
3. the Contractor, its employees, officers and agents (including for liability to each other);
and
4. the Commonwealth and the Commonwealth Representative for their vicarious liability
for the acts or omissions of the Contractor, its employees, officers and agents,
for their respective liabilities for any:
5. loss of, damage to, or loss of use of, any tangible property (including GFE and any other
Commonwealth Property in the care, custody or control of the Contractor or its
Subcontractors for a sublimit of not less than the amount specified in the Details
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Schedule each occurrence and in the aggregate for all occurrences in any 12 month

policy period, unless that property is insured against the risks of loss and damage under

the insurance referred to in clause 6.e.); and

6. the bodily injury, disease, illness or death of any person,

caused by, arising out of, or in connection with the negligent performance of any obligation or the
exercise of any right under the Contract, including in respect of the manufacture, processing,
alteration, repair, installation, supply, distribution or sale of any product. This insurance shall have
a worldwide territorial limit.

Professional Indemnity

Property
i

Cyber

The Contractor shall effect and maintain professional indemnity insurance with a limit of
indemnity of not less than the amount specified in the Details Schedule per claim and in the
aggregate for all claims in any 12 month policy period, and including a right of reinstatement,
which covers the liability of the Contractor at general law arising from a negligent breach of duty
owed in a professional capacity, by reason of any act or omission of the Contractor or Contractor
Personnel. Such insurance shall:

1. have a definition of professional services broad enough to include all professional
services, activities and duties to be provided or performed by the Contractor and
Contractor Personnel under the Contract;
extend to cover claims related to software and IT risks;
extend to cover claims for unintentional breaches of IP rights;
extend to cover claims for unintentional breaches of trade practices laws;
have a retroactive date of no later than the earlier of the commencement of the work
under the Contract or any preparatory work by the Contractor and Contractor
Personnel; and

vk wNnN

6. have worldwide territorial and jurisdictional limits.

The Contractor shall effect and maintain all risks property insurance covering:
1. thetangible Services, unless and to the extent that the liability of the Contractor for the
loss or damage of that property is insured under the insurance referred to in clause 6.c.;
2. GFE and any other property of the Commonwealth in the care, custody or control of the
Contractor or its Subcontractors unless and to the extent that the liability of the
Contractor for the loss or damage of that property is insured under the insurance
referred to in clause 6.c.; and
3. all other property, plant and equipment in the care, custody or control of the Contractor
or its agents, material to the Contractor's ability to perform its obligations under the
Contract,
against the risks of loss, damage or destruction by all commercially insurable risks (including
earthquake, fire, flood, lightning, storm and tempest, theft, malicious damage and resulting loss
or damage arising from faulty material, workmanship or design), for the full replacement or
reinstatement value of such insured property and including cover for professional fees, extra costs
of reinstatement, and removal of debris. The insurance shall insure the respective interests of the
Contractor and the Commonwealth in the property insured.

The Contractor shall effect and maintain cyber insurance which covers the Contractor for:

1. liability incurred from alleged or actual theft, dissemination, use of, or unauthorised
access to personal, confidential or other proprietary information;

2. network security liability arising from the unauthorised access to, use of, or tampering
with computer systems, including hacker attacks or inability of an authorised third party
to gain access to services, including denial of service, unless caused by a mechanical or
electrical failure;
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liability arising from the introduction of malicious software or equipment into, or
otherwise causing damage to, the Contractor’s or a third person's computer, computer
system, network, or similar computer related property and the data, software, and
programs thereon;

associated costs and expenses of government investigations resulting from the events
described in subparagraphs 1. to 3. above;

associated fines and penalties resulting from the events described in subclauses 1. to 3.
above;

associated mitigation (including web clean up) costs, crisis management costs and
investigation (including forensic) costs resulting from the events described in
subparagraphs 1. to 3. above;

cyber ransom and extortion;

data recovery costs; and

non-physical business interruption,

ii. written on an occurrence basis with a limit of indemnity of not less than the amount specified in

the Details Schedule for any one occurrence and in the aggregate for all occurrences in any 12

month policy period. The insurance shall:

1.

g. Transit

cover the liability of the Contractor by reason of any act or omission of the Contractor,
its employees, officers and agents;

cover the Commonwealth for its vicarious liability for the acts or omissions of the
Contractor;

have a retroactive date of no later than 24 months before the commencement of the
work under the Contract; and

have worldwide territorial and jurisdictional limits.

i. The Contractor shall effect and maintain insurance covering any tangible property referred to in

clause 6.e., against the risks of loss, damage or destruction caused by all commercially insurable

risks for an amount not less than their full replacement value plus freight and insurance on an

indemnity basis during transits of such property by land, sea or air and during loading or
unloading and storage during transit, where such transits are at the risk of the Contractor. The
insurance shall insure the respective interests of the Contractor and the Commonwealth in the

property insured.

h.  Motor Vehicle

i. The Contractor shall effect and maintain:

1.

compulsory third party insurance as required by law in respect of all registered plant
and motor vehicles used by the Contractor, its employees, officers and agents in
connection with the work under the Contract; and

motor vehicle liability insurance written on an occurrence basis with a limit of indemnity
of not less than the amount specified in the Details Schedule each and every occurrence
covering:

a. third party property loss or damage arising out of the use by the Contractor,
its employees, officers and agents of any registered or unregistered plant or
vehicles; and

third party bodily injury, disease, illness or death arising out of the use by the
Contractor, its employees, officers and agents of any unregistered plant or vehicles and,
any registered vehicles not required to be insured under compulsory third party
insurance in a foreign jurisdiction,

in connection with the work under the Contract.

i.  Contract Works

i. The Contractor shall effect and maintain: all risks insurance covering the whole of the

construction works to be performed as part of the Services (including any temporary works), plant
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and equipment and any other property on any construction site in connection with the Contract
(including while in storage off site and while in transit to or from the site) for use in performing or
incorporation into the construction works against the risks of loss, damage or destruction by all
commercially insurable risks (including earthquake, fire, flood, lightning, storm and tempest, theft,
malicious damage and resulting loss or damage arising from faulty material, workmanship or
design), for the full replacement or reinstatement value of such insured property and including
cover for professional fees, extra costs of reinstatement, and removal of debris and insuring the
respective interests of the Contractor, its employees, officers and agents and the Commonwealth
in the property insured.

j. Compliance

The insurances and registrations referred to in:

1. the following clauses shall be effected before the Contractor commences work under
the Contract, and thereafter be maintained until all work under the Contract is
completed (and all applicable defects rectification periods in respect of any works have
expired):

a. clause 6.b. (workers compensation);

b. clause 6.e. (property); and

c. clause 6.f. (cyber);

d. clause 6.c. (public and products liability) shall be effected before the
Contractor commences work under the Contract, and thereafter be
maintained until all work under the Contract is completed and, in respect of
products liability for seven years following completion of the work under the
Contract;

e. clause 6.d. (professional indemnity) shall be effected before the Contractor
commences work under the Contract, and thereafter be maintained until the
earlier of:

i. seven years following completion of the work under the Contract; or
ii. seven years following an earlier termination of the Contract;

f.  clause 6.g. (transit) shall be effected on or before the start of each conveyance
and maintained until the end of each conveyance by delivery at the site;

g. clauses 6.h. (motor vehicle) shall be effected on or before the date the plant
or vehicle is used in connection with the work under the Contract and
maintained until such plant or vehicle ceases to be so used; and

h. clause 6.i. (contract works) shall be effected on or before any construction
works required under the Contract commence and maintained until the expiry
of any defects rectification period in relation to those construction works to
which the insurance relates.

To the extent that the Contractor's insurances and registrations required by clause 6.a. of this
Contract are in fact written on a claims made basis (notwithstanding any requirements of this
Contract for such insurances to be written on an occurrence basis) then the Contractor shall
maintain those insurances and registrations until the earlier of:

1. seven years following completion of the work under the Contract; or

2. seven years following an earlier termination of the Contract.

With the exception of statutory insurances, the insurances referred to in this clause 6 shall:

1. be effected with an insurer with a financial security rating of ‘A-" or better by Standard &
Poors (or the equivalent rating with another recognised rating agency), or an insurer
approved by the Commonwealth, acting reasonably; and

2. provide that the insurer agrees:

a. to provide at least 30 days written notice of cancellation to the policyholder;

b. that the policy operates (with the exception of limits of indemnity) as if there
was a separate policy of insurance covering each party comprising the insured;
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c. that afailure by any insured to observe and fulfil the terms of the policy or to
comply with the pre-contractual duty of disclosure does not prejudice the
insurance of any other insured;

d. that the state of mind and knowledge of one insured will not be imputed to
any other insured for the purposes of determining the availability of cover
under the policy;

e. to waive all rights of salvage in respect of property of the Commonwealth
which the Commonwealth notifies to the Contractor at or before the time of
loss is of a sensitive nature from a national security perspective. Where the
Commonwealth obtains proceeds from the salvage sale from any such
property of the Commonwealth insured under the Contractor’s insurance, the
insurer may deduct the actual payment of such salvage sale proceeds
obtained by the Commonwealth from the amount of claim payment. Where
the Commonwealth does not sell but instead reuses such property, the insurer
may deduct a reasonable amount from the amount of the claim payment to
reflect the value the Commonwealth has obtained from the reuse of the
property. However this clause 6.j.iii.2.e. only applies to the insurances referred
to in the following clauses:

i. clause 6.c. (public and products liability);
ii. clause 6.e. (property);
iii. clause 6.f. (cyber); and
iv. clause 6.g. (transit);

f.  that a notice of a claim by any insured will be accepted as notice by all
insureds; and

g. thatinrespect of liability insurances required by this clause 6 (except
statutory insurances), the policies will cover the Contractor for liabilities
assumed by it under the provisions of clause 7.I.

The Contractor shall, on request, produce evidence satisfactory to the Commonwealth
Representative of the currency and terms of the insurances referred to in this clause 6, including:

1. certificates of currency issued by the insurer or by the Contractor's insurance broker
which contains sufficient detail to enable the Commonwealth to ascertain whether the
insurances are in compliance with this clause 6;

2. copies of all policies (except for statutory insurances and provided that, in relation to
commercially sensitive policies only, for the purpose of complying with this clause
6.j.iv.2., such policies may be made available for inspection by the Commonwealth or
the Commonwealth's advisers, at a place and time reasonably convenient to the
Commonwealth or the Commonwealth's advisers); and

3. other evidence of the insurances which the Commonwealth reasonably requires.

If the Contractor fails to comply with clause 6.j.iv., the Commonwealth may, but is not obliged to,
effect and maintain the relevant insurances and may:

1. electto recover from the Contractor the cost of effecting and maintaining the insurance;
or

2. deduct the premiums payable for the relevant insurances from amounts payable to the
Contractor under the Contract.

No amount shall be owing to the Commonwealth under this clause 6.j.v. until the Commonwealth
elects to recover the amount.

In the event the Commonwealth elects to exercise its rights under clause 6.j.v., the Contractor
shall provide the Commonwealth with all reasonable assistance to allow the Commonwealth to
exercise those rights, including by executing documents and providing insurance proposal
information to the Commonwealth's insurance broker and proposed insurers.

In respect of each insurance referred to in this clause 6, the Contractor shall:
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pay (or cause to be paid) all premiums and deductibles as and when they are due;
not do anything or fail to do anything or (insofar as it is reasonably within its power)
permit anything to occur which prejudices any insurance;

3. if necessary, rectify anything which might prejudice any insurance;
reinstate an insurance policy if it lapses;

5. not cancel, materially adversely vary or allow an insurance policy to lapse without the
prior written consent of the Commonwealth;

6. promptly notify the Commonwealth of any event (including the issue of a notice of
intention to cancel by the insurer to the policyholder) which may result in an insurance
policy lapsing or being cancelled;

7. promptly inform the Commonwealth if it becomes aware of any actual, threatened or
likely claims (with the exception of claims or potential claims by the Commonwealth
against the Contractor) which could materially reduce the available limits of indemnity
or which may involve the Commonwealth, and shall reinstate or replace any depleted
aggregate limit of indemnity resulting from claims that are unrelated to the work under
the Contract, if requested to do so in writing by the Commonwealth;

8. give full, true and particular information to the insurer of all matters and things the non-
disclosure of which might in any way prejudice or affect any policy or the payment of
any claims under the insurance; and

9. do everything reasonably required by the Commonwealth in order to allow the
Commonwealth or any other person for whose benefit the policy is effected to claim
and to collect or recover monies due under any insurance policy.

The Contractor shall not do anything which has been notified to the Contractor by the
Commonwealth that may invalidate or prejudice any insurance policy held by the Commonwealth
or any indemnity to which the Commonwealth may be entitled.

The Commonwealth may increase or decrease the limits of indemnity required for the insurances
referred to in, or change the types of insurances required by, this clause 6 at each renewal date of
the relevant insurance by providing three months prior written notice to the Contractor. The
Commonwealth shall only increase the limits of indemnity required for the insurances referred to
in, or require additional insurances under, this clause 6 where it has obtained an opinion from a
reputable insurance broker or otherwise appropriately qualified consultant that an increase is
required in order to conform with current prudent insurance practice for a company with a risk
profile comparable to the Contractor. The Contractor shall, within 30 days after receipt of a notice
from the Commonwealth to increase or decrease the limits of indemnity required for the
insurances referred to in, or change the types of insurances required by, this clause 6, submit a
CCP to effect a change to the Contract.

If the Contractor becomes aware that a risk to be covered by an insurance policy referred to in
this clause 6 has or is to become Uninsurable then:

1. the Contractor shall promptly notify the Commonwealth together with all details
available to the Contractor as to the reason why the risk is Uninsurable, steps taken by
the Contractor to obtain insurance for the risk, the date on which the risk became or will
become Uninsurable, and details as to what the Contractor suggests is appropriate to
mitigate, manage or control the risk while it remains Uninsurable;

2. the parties shall meet as soon as reasonably practicable, but (unless otherwise agreed in
writing between the parties) no later than five Working Days after the notification in
clause 6.j.x.1. to discuss all practical means by which the risk shall be managed
(including, if the risk is material, the option of the Commonwealth providing an
indemnity to the Contractor covering substantially the risks which have become
Uninsurable or varying the Contract);

3. if the parties cannot agree as to how an Uninsurable risk is to be managed then, if the
Uninsurable risk is material, either party (provided that the party is adversely affected
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by the Uninsurable risk), acting reasonably and in good faith, may terminate the
Contract by notice with the exception that the Contractor shall not terminate the
Contract if the Commonwealth offers an indemnity in substitution for insurance for the
Uninsurable risk and that indemnity is no less broad than the insurance held by the
Contractor for that risk immediately before the risk became Uninsurable. For the
avoidance of doubt, termination pursuant to this clause is not to be treated under any
circumstances as the exercise of a termination right under any other provision of this
Contract, even if such a right may otherwise exist;
the Contractor shall, in respect of any risk that has become Uninsurable:

a. monitor the insurance industry on a regular basis (and not less than twice a

year) and attempt to obtain insurance for the risk which is Uninsurable;
b. provide the Commonwealth with details of attempts made by the Contractor
to obtain insurance for the Uninsurable risk; and

c. assoon asitis able to do so, obtain insurance for the Uninsurable risk;
the Contractor acknowledges that the Commonwealth may undertake its own enquiries
as to the availability of insurance for Uninsurable risks and as to the terms and
conditions, including price, on which it is available. If the Commonwealth's own
enquiries show that the insurance for Uninsurable risks is available on terms and
conditions that are commercially reasonable in all of the circumstances, the Contractor
shall obtain that insurance without unreasonable delay; and
the Contractor is relieved of its obligations under clause 6 to effect insurance for any risk
that is Uninsurable for the period that the risk remains Uninsurable.

xi. For the purposes of clause 6.j.x., ‘Uninsurable’ means, in relation to a risk, either that:

1.

insurance required pursuant to this clause 6 is not available in the international
insurance markets with insurers with a financial security rating of ‘A-’ or better by
Standard & Poors (or the equivalent rating with another reputable rating agency); or
the insurance premium for insuring that risk is at such a level or the terms and
conditions are such that the risk is not generally being insured against in the
international insurance market with reputable insurers by prudent corporates with a
risk profile comparable to the Contractor.

xii. The Contractor shall be:

1.

deemed compliant with the requirements of the following clauses:
clause 6.a.i.;

clause 6.b. (workers compensation);

clause 6.c. (public and products liability);

clause 6.d. (professional indemnity);

clause 6.e. (property);

clause 6.f. (cyber);

clause 6.g. (transit);

Sm o o0 T

clause 6.h. (motor vehicle);
clause 6.i. (contract works); and

j. clauses 6.i., 6.].ii., and 6.}.iii.; and
relieved of its obligations under clauses 6.j.iv. and 6.j.vii.,
in respect of a particular insurance listed in clause 6.j.xii.1. for any period during which
the Contractor’s insurance program holds Approved Contractor Insurance Program
(ACIP) status under CASG’s centralised process for monitoring the compliance of
contractors with contractual insurance requirements, subject to any limitations on or
conditions of that approval (including whether the Contractor’s ACIP status extends to
that type of insurance). The Contractor shall advise the Commonwealth Representative
within five Working Days if its ACIP status is withdrawn or suspended by the

Commonwealth.
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7. Indemnities, Damages, Risk and Liability
a. Contractor’s Employees and Officers
i. The Contractor shall indemnify the Commonwealth and Commonwealth Officers in respect of any
Loss in connection with the death, personal injury, disease or iliness of any employee or officer of
the Contractor in relation to the Contract.

ii. The liability of the Contractor under clause 7.a.i. shall be reduced to the extent that the
Contractor demonstrates that the Loss arose out of or as a consequence of a Commonwealth
Default or a Commonwealth (Acquisition) Default.

iii. The Contractor shall release the Commonwealth and Commonwealth Officers in respect of any
liability for Loss referred to in clause 7.a.i., except to the extent that the Contractor demonstrates
that the Loss arose out of or as a consequence of a Commonwealth Default or a Commonwealth
(Acquisition) Default.

b. Intellectual Property and Confidentiality
i. The Contractor shall indemnify the Commonwealth and Commonwealth Officers in respect of any
Loss in connection with a Claim by a third party in respect of the following:
1. aninfringement or alleged infringement of the third party’s IP rights (including Moral
Rights) arising out of or as a consequence of:
a. an activity permitted or purportedly permitted by or under a licence or
assignment of IP rights under or referred to in the Contract (including in clause
4); and
b. afailure by the Contractor to grant (or ensure the grant of) a licence or assign
(or ensure the assignment of) IP rights under or referred to in the Contract
(including in clause 4); and
2. breach or alleged breach of any obligation of confidentiality owed to that third party
arising out of or as a consequence of any act or omission of the Contractor, Contractor
Personnel or Contractor (Acquisition) Personnel.

ii. The liability of the Contractor under clause 7.b.i. shall be reduced to the extent that the
Contractor demonstrates that the Loss arose out of or as a consequence of a Commonwealth
Default or a Commonwealth (Acquisition) Default.

iii. Inthis clause 7.b.:

‘infringement’ of a right includes an act or omission that would, but for the operation of section
163 of the Patents Act 1990, section 100 of the Designs Act 2003, section 183 of the Copyright Act
1968, or section 25 of the Circuit Layouts Act 1989, constitute an infringement of the right.
c.  Other Third Party Claims
i. The Contractor shall indemnify the Commonwealth and Commonwealth Officers in respect of any

Loss in connection with a Claim by a third party arising out of or as a consequence of a Contractor
Default or a Contractor (Acquisition) Default, including a Claim in respect of:

1. the death, personal injury, disease or iliness of any person; or

2. loss of or damage to any third party property.

ii. The liability of the Contractor under clause 7.c.i. shall be reduced to the extent that the

Contractor demonstrates that the Loss arose out of or as a consequence of:
1. a Commonwealth Default;
2. a Commonwealth (Acquisition) Default;
3. an Excepted Risk; or
4. abreach of a general law duty or an applicable law by an Unrelated Party.

d. Proceedings Relating to Indemnities
i. If:
1. aClaimis brought or threatened against the Commonwealth; and
2. the Claim is one that is or may be the subject of an indemnity given by the Contractor
under the Contract,



BDS Terms and Conditions Guide Effective 5/12/21
Page 19 of 29

the Commonwealth shall give the Contractor notice of the Claim, which shall include particulars of
the Claim so far as known to the Commonwealth Representative.

ii. The Commonwealth shall, for any proceedings relating to a Claim of the type referred to in clause
7.d.i.:

keep the Contractor informed of all developments in relation to the proceedings;
conduct the proceedings in accordance with any reasonable directions of the
Contractor, subject to the Legal Services Directions 2017 and other relevant
Commonwealth policies; and

3. not agree to a settlement in relation to the Claim without the prior consent of the
Contractor, unless a failure to agree the settlement would be contrary to the Legal
Services Directions 2017 and other relevant Commonwealth policies.

iii. The Commonwealth may, following a request from the Contractor, agree to apply for leave to
withdraw from proceedings relating to a Claim. If the Commonwealth is granted leave to
withdraw from the proceedings:

1. the Commonwealth shall withdraw from the proceedings;

2. the Contractor shall comply with any conditions imposed by the court in relation to the
grant of such leave; and

3. the Contractor shall, in its own name and at its own expense, conduct the proceedings.

e. Other Provisions Relating to Indemnities

i. The Commonwealth holds the benefit of each indemnity given in favour of a Commonwealth
Officer (each a ‘protected person’) under clauses 7.a., 7.b. or 7.c. on trust for the protected
person.

ii. The Commonwealth may recover from the Contractor an amount under an indemnity given by the
Contractor under the Contract before the Commonwealth makes a payment in respect of such
amount.

iii. The Commonwealth may not recover from the Contractor an amount under an indemnity given by
the Contractor under clause 7.a., 7.b. or 7.c. of this Contract to the extent the Commonwealth has
recovered from the Contractor that same amount under an indemnity under clause 7.a., 7.b. or
7.c. of the Contract (Acquisition) in respect of the same Loss.

f.  Liquidated Damages and Other Compensation

i. The parties acknowledge that, if the Contractor does not achieve a Key Requirement in
accordance with Attachment D:

1. the Commonwealth will suffer loss and damage; and

2. such loss and damage will, having regard to the governmental and non-commercial
nature of the Services and their significance to the defence of Australia, be impossible,
complex or expensive to quantify accurately in financial terms,

and therefore, the parties agree that the applicable LD Amount is:

3. agenuine pre-estimate of the Loss that would be suffered by the Commonwealth in
respect of the types of Loss specified in column (d) of Table D-1 in Attachment D and
resulting from a Contractor delay in achievement of the Key Requirement; and

4. anappropriate protection of the Commonwealth’s legitimate interests in relation to the
performance of the Contract.

ii. The Contractor acknowledges and agrees that:

1. the LD Amount specified in Attachment D has been calculated, and is intended to
compensate the Commonwealth, only in respect of the specific types of Loss expressly
set out in column (d) of Table D-1 in Attachment D;

2. the Commonwealth may suffer Loss resulting from Contractor delay in achievement of a
Key Requirement that is different from, and in addition to, the types of Loss expressly
set out in column (d) of Table D-1 in Attachment D; and

3. nothing in this clause 7.f. is intended to preclude, or otherwise limit or affect, the
Commonwealth’s entitlement to exercise its rights under the Contract or otherwise at
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law or in equity to recover any Loss of a type that is not expressly set out in column (d)
of Table D-1 in Attachment D.
If a Key Requirement is not achieved in accordance with Attachment D, the Commonwealth shall
be entitled to recover from the Contractor, as liquidated damages and not as a penalty, the LD
Amount for the Key Requirement.
No amount shall be owing to the Commonwealth under this clause 7.f. until the Commonwealth
elects, in accordance with this clause 7.f., to recover the amount.
The Commonwealth may elect:

1. torecoveran LD Amountin one amount;

2. torecover an LD Amount in two or more amounts;

3. to accept compensation (instead of the LD Amount) as agreed in writing between the
parties; or

4. to accept compensation as agreed between the parties and to recover part of the LD
Amount as agreed in writing between the parties in one or more amounts.

If the Commonwealth makes an election under clause 7.f.v.2. or 7.f.v.4. in respect of a failure to
achieve a Key Requirement, the Commonwealth may make one or more further elections in
relation to the failure (up to any applicable cap on the LD Amount).

An election by the Commonwealth under this clause 7.f. in respect of a failure to achieve a Key
Requirement shall, unless otherwise agreed in writing between the parties, be made and notified
to the Contractor no later than:

1. if an applicable cap on the LD Amount is reached before the Key Requirement is
achieved, the end of four months after the Commonwealth receives notice from the
Contractor that the cap has been reached; or

2. if the Key Requirement is achieved before the Commonwealth receives a notice under
clause 7.f.vii.1., the end of four months after the Key Requirement is achieved.

If the Commonwealth does not elect before the end of the period determined in accordance with
clause 7.f.vii. in respect of all or some of the LD Amount for a Key Requirement listed in
Attachment D, the Commonwealth will be taken to have elected and notified the Contractor at
that time to recover the whole or the balance of the LD Amount (as relevant).

Unless the Commonwealth expressly agrees otherwise, a change to a Key Requirement effected
by a CCP does not affect the Commonwealth’s entitlement to liquidated damages already accrued
in respect of that Key Requirement up to the date when the CCP takes effect to change the Key
Requirement.

If the Commonwealth elects to accept compensation instead of liquidated damages (whether in
the form of further supplies or services or otherwise), the Contractor shall prepare a CCP to effect
a change to the Contract and any other contract between the Commonwealth and the Contractor
that may be affected.

Subject to clause 7.f.ii., the Commonwealth’s rights under this clause 7.f. in respect of a delay in
the achievement of a Key Requirement are the Commonwealth’s only entitlement to recover
compensation or damages in respect of the types of Loss specified in column (d) of Table D-1 in
Attachment D resulting from that delay. To avoid doubt, no other Commonwealth rights (for
example, termination rights or rights in respect of a misrepresentation) are affected.

g. Loss of or Damage to the Deliverables and Products Being Supported

Risk in relation to any loss of, or damage to, Deliverables and Products Being Supported which are
not yet owned by the Commonwealth resides with the Contractor:
1. until the Deliverables and Products Being Supported are delivered or returned to the
Commonwealth in accordance with the Contract; and
2. atany time after delivery or return (but prior to Acceptance of the Deliverables and
Products Being Supported) where the Contractor retakes possession of the Deliverables
and Products Being Supported in accordance with the Contract.



BDS Terms and Conditions Guide Effective 5/12/21
Page 21 of 29

ii. The Contractor shall replace or reinstate any Deliverables and Products Being Supported that are
lost and repair any Deliverables and Products Being Supported that are damaged while the risk
resides with the Contractor under clause 7.g.i., except to the extent that the loss or damage to the
Deliverables or Products Being Supported arose out of or as a consequence of a Commonwealth
Default or a Commonwealth (Acquisition) Default.

iii. The Commonwealth shall take reasonable care to prevent loss of or damage to Deliverables and
Products Being Supported that have been delivered or returned to it in accordance with the
Contract but which have not yet been Accepted.

h. Loss of or Damage to Commonwealth Property

i. The Contractor shall (and shall ensure that all Contractor Personnel) take reasonable care, to
prevent loss of, or damage to, Commonwealth Property in connection with the work under the
Contract.

ii. The Contractor shall be liable for any Loss incurred by the Commonwealth in connection with any
loss of, or damage to:

1. any Commonwealth Property while it is:
a. onany Contractor Premises; or
b. being stored or transported by or on behalf of the Contractor, a Related Body
Corporate of the Contractor, a Subcontractor or a Subcontractor (Acquisition);
in connection with the Contract, whether or not the loss or damage arises out of or
as a consequence of a Contractor Default or a Contractor (Acquisition) Default.

iii. The liability of the Contractor under clause 7.h.ii. shall be reduced to the extent that the
Contractor demonstrates that the loss or damage arose out of or as a consequence of:

1. a Commonwealth Default;

2. aCommonwealth (Acquisition) Default; or

3. an Excepted Risk,

except to the extent that the loss or damage could have been prevented or mitigated by
reasonable care on the part of the Contractor or Contractor Personnel.

iv. Without limiting clause 7.h.ii., the Contractor shall be liable for any Loss incurred by the
Commonwealth in connection with any loss of, or damage to, Commonwealth Property arising out
of or as a consequence of a Contractor Default or a Contractor (Acquisition) Default.

v. The liability of the Contractor under clause 7.h.iv. shall be reduced to the extent that the
Contractor demonstrates that the loss or damage arose out of or as a consequence of:

1. a Commonwealth Default;
2. a Commonwealth (Acquisition) Default;
3. an Excepted Risk; or
4. abreach of a general law duty or an applicable law by an Unrelated Party.
vi. This clause 7.h. operates in addition to, and does not limit or affect, clause 7.g.
i.  Exclusions of Certain Losses

i. Subject to clause 7.j.iii., the Contractor is not liable to:

1. pay compensation or damages under or in relation to this Contract; and

2. make a payment under an indemnity in this Contract,
for Loss incurred by the Commonwealth resulting from:

3. damage to reputation or exemplary or punitive damages incurred by the
Commonwealth; or

4. diminished revenue, profits or business opportunity suffered by the Commonwealth.

ii. The Commonwealth is not liable to pay compensation or damages under or in relation to this
Contract for Loss resulting from damage to reputation or for exemplary or punitive damages
incurred by the Contractor.

j.  Liability Caps
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The liability of the Contractor to the Commonwealth in connection with the Contract (including at

general law, in negligence or in equity) in respect of the following is limited (in each case) in

aggregate to the relevant Limitation Amount specified in the Details Schedule:

1.

3.

loss of or damage to Defence Property (other than Products Being Supported or
Deliverables),

liquidated damages (including the value of any agreed compensation provided by the
Contractor instead of an LD Amount that would otherwise be payable); and

loss of or damage to Deliverables or Products Being Supported.

Each of the liability caps referred to in clause 7.j.i. is mutually exclusive and is to be applied

separately.
The liability caps in this clause 7.j. and exclusions of liability under clause 7.i. do not apply to a

liability of the Contractor under or arising out of the Contract in relation to:

1.

10.

11.

12.

13.

(third party claims) a Claim by a third party in respect of:

a. the death, personal injury, disease or illness of any person; or

b. loss of or damage to property of a third party;
(IP) an infringement of an intellectual property right (including a Moral Right) of any
person;
(confidentiality) a breach of an obligation of confidence;
(death of or personal injury to Commonwealth Officers) the death, personal injury,
disease or illness of a Commonwealth Officer;
(non-Defence Commonwealth Property) the loss of, or damage to, Commonwealth
Property (other than Defence Property);
(Defence security) a breach of the Contractor's obligations in relation to Defence
security including cyber security;
(privacy) a breach of a written law with respect to privacy;
(criminal offences) an act or omission of the Contractor or Contractor Personnel, where
the person concerned has been convicted or found guilty of an offence comprised in the
act or omission;
(Wilful Default) a Wilful Default of the Contractor, Contractor Personnel or Contractor
(Acquisition) Personnel;
(repudiation) a repudiation of the Contract by the Contractor where the Contractor has
intentionally abandoned the Contract;
(restitution) restitution of amounts paid under a mistake of fact or law in relation to the
Contract;
(loss of use) any Loss incurred by the Commonwealth in connection with the loss of use
of the Deliverables or Products Being Supported arising out of or in connection with a
Contractor Default or Contractor (Acquisition) Default; or
(insurance) events or circumstances in respect of which the liability of the Contractor is
insured under an insurance policy required to be maintained pursuant to clause 6 or is
deemed insured under those policies of insurance pursuant to clause 6.j.xii. (unless the
insurer is unable to or does not make good its obligation to indemnify due to its
insolvency or, without limiting the application of clause 6.j.xii., other reasons beyond
the Contractor’s reasonable control). In this circumstance, the liability of the Contractor
is limited to the higher of the amount of the cap in clause 7.a.i. and the amount actually
recovered.

Each paragraph of clause 7.j.iii. is independent of, and its application is not affected by, any of the

other paragraphs.
The amount of a liability cap in clause 7.j.i. shall be adjusted in accordance with the formula:

where:

amount =most recent CPI
Base Date CPI
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‘Base Date CPI’ means the CPI most recently published before the Base Date;
‘CPI’ means the Consumer Price Index, All Groups, Weighted Average of Eight Capital
Cities published by the ABS in Catalogue number 6401.0, Table 7, Series ID A2325846C
or, if that Index is no longer published by the ABS, the index published by the ABS that
most closely corresponds to that Index; and

3. ‘most recent CPI’ means the CPI most recently published before the question whether a
liability cap has been reached is determined.

vi. The Contractor agrees that if a Loss is incurred under or in connection with the Contract and the
Commonwealth is satisfied that the Loss may reasonably be determined to be a Loss for the
purposes of each of:

1. clause 7 of this Contract; and

2. clause 7 of the Contract (Acquisition),
the Commonwealth may determine that the Loss, or part of the Loss, is a Loss for the purposes of
this Contract.

vii. For the purposes of clause 7.j.iii.13., the Contractor shall be deemed insured for a liability under
the insurance policies required to be maintained pursuant to clause 6 and an amount will be
deemed to have actually been recovered for the purposes of clause 7.j.iii.13. from the insurer
where the liability of the Contractor would have been insured under those insurance policies but
for:

1. afailure of the Contractor to obtain or maintain the insurances (for which it is
responsible) in accordance with clause 6;

2. afailure by the Contractor to claim under the relevant insurance, comply with the claim
procedures under the relevant insurances, or diligently pursue the claim;

3. the Contractor not complying with any provision, obligation or duty owed under the
relevant insurance policy (including the Contractor’s pre-contractual duty to disclose); or

4. the application of any deductible, excess, self-insured retention or co-insurance
imposed by the terms of the insurance policy.

viii. Clauses 7.j.iii.13. and 7.j.vii. do not operate to the extent that an insurer of an insurance policy
required by clause 6 seeks to rely on them to deny or reduce its liability for a claim under the
relevant insurance policy.

ix. The exclusions of liability under clauses 7.i.i.3. and 7.i.i.4. do not apply to a liability of the
Contractor under or arising out of the Contract (including amounts payable by the Contractor
under an indemnity in the Contract) in relation to clauses 7.j.iii.8., 7.j.iii.9., 7.j.iii.10. and 7.j.iii.13.

k.  Renegotiation of Liquidated Damage and Liability Cap Amounts
i. If:
1. aparty proposes a change to the Contract by a CCP; and
that change, together with other changes to the Contract since this clause 7.k. was last
applied, increases or decreases the Contractor’s payment entitlements (other than for
S&Q Services) by more than the Renegotiation Threshold specified in the Details
Schedule,
the parties shall negotiate in good faith, taking into account any increased risk relating to the
Contract, to make amendments to the liability caps; and to the LD Amounts.
I.  Proportionate Liability Laws
i. The parties agree that, to the extent permitted by law, the provisions of the Contract:
1. are express provisions for their rights, obligations and liabilities with respect to matters
to which a Proportionate Liability Law applies; and
2. exclude, modify and restrict the provisions of a Proportionate Liability Law to the extent
of their inconsistency with the Proportionate Liability Law.

8. Contract Management
a. Confidential Information
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Each party shall ensure that Confidential Information provided by the other party under or in
connection with the Contract or identified in Attachment N is not disclosed, except to the extent
that:

the disclosure is permitted under clause 8.a.iii.;

the Confidential Information is in TD or Software and the disclosure is in connection

with the exercise of the rights provided for in clause 4; or

3. the other party provides its prior written consent to the disclosure (and such consent
may be subject to conditions).

Each party shall ensure that, before disclosing Confidential Information under clause 8.a.i.2. or
8.a.i.3., the recipient:

1. executes a confidentiality deed poll substantially in the form of Annex B of Attachment |;

2. has executed an appropriate confidentiality deed poll if required under the Contract
(Acquisition); or

3. is otherwise subject to an obligation not to disclose the Confidential Information to any
other person on terms substantially equivalent to those in Annex B of Attachment I.

Clause 8.a.i. does not apply to a disclosure of Confidential Information to the extent that the
disclosure is for any of the following purposes:

1. asrequired or authorised by law;

2. as necessary for the conduct of any legal proceedings arising in connection with the
Contract or the Contract (Acquisition);

3. asnecessary for a party to fulfil its obligations under the Contract or for a party to the
Contract (Acquisition) to fulfil its obligations under the Contract (Acquisition);

4. is made by the Commonwealth, a Minister or Parliament in accordance with statutory or
portfolio duties or functions, or for public accountability reasons, including following a
request by Parliament, a parliamentary committee or a Minister; or

5. isto any of the following persons:

a. alegal adviser, insurer, financier, auditor or accountant of a party, to the
extent required to enable them to perform those roles;
b. aRelated Body Corporate for internal management purposes;
c. any Commonwealth Personnel who needs to know the information in order to
undertake their duties or functions; and
d. anemployee, officer or agent of the Contractor who needs to know the
information to enable the Contractor to perform its obligations under the
Contract.
The Contractor shall not, in marking information supplied to the Commonwealth, misuse the term
‘Confidential Information’ or equivalent terms.
Subject to clause 8.a.vi., the Contractor shall deliver to the Commonwealth, as required by the
Commonwealth, all documents in its possession, power or control which contain or relate to any
information that is Confidential Information of the Commonwealth on the earlier of:

1. the date specified in a notice given by the Commonwealth (acting reasonably); and

2. the time the documents and other material are no longer required for the purposes of
the Contract.

The Contractor may retain, and will not be required to return or destroy, any documents
containing or relating to Confidential Information of the Commonwealth, where such documents
are:

1. retained in order to comply with any legal, professional or insurance obligations; or

2. stored in electronic backups or records that are produced in the normal course where it
is not reasonably practicable to destroy such backups or records.

If the Commonwealth gives a notice under clause 8.a.v.1., and the Contractor has placed or is
aware that documents containing the Confidential Information of the Commonwealth are beyond
its possession or control, the Contractor shall provide full particulars of the whereabouts of the
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documents containing the Confidential Information, and the identity of the person in whose
custody or control they lie.

The Contractor, when directed by the Commonwealth in writing, agrees to destroy any document
in its possession, power or control, which contain or relate to any Confidential Information of the
Commonwealth.

Return or destruction of the documents referred to in this clause 8.a. does not release the
Contractor from its obligations under the Contract.

b. Subcontracts

vi.

The Contractor shall not Subcontract the whole of the work under the Contract. The Contractor
shall ensure that each Subcontractor that it engages in connection with the Contract is a
professional, expert and reputable supplier in its relevant industry sector, with a history of duly
and promptly performing contractual obligations
The Contractor may, but shall not be required to, Subcontract with one or more of the Approved
Subcontractors. Prior to engaging an entity required under clause 8.b.iii. to be an Approved
Subcontractor, the Contractor shall notify the Commonwealth in writing and shall provide such
information regarding the proposed Approved Subcontractor as the Commonwealth reasonably
requires. The Commonwealth may, in its absolute discretion, require the Contractor not to engage
a particular entity as an Approved Subcontractor under the Contract. Any action of the
Commonwealth under this clause 8.b.ii. shall not entitle the Contractor to claim Performance
Relief or Postponement.
The Contractor shall not Subcontract work under the Contract to a Subcontractor if:
1. the total value of all work with the Subcontractor is expected to exceed the Approved
Subcontractor Threshold specified in the Details Schedule; or
2. the Subcontractor will bring IP to the proposed Subcontract or create IP under the
proposed Subcontract necessary to enable the Commonwealth to use and support the
Capability; or
3. the work involves:
design and development activities;
modification of systems or equipment, such as Deviations;
systems installation or integration;
software development or modification; or
the provision of Spacecraft operators; or

S oo 0 T o

the Subcontractor will be located, on an on-going basis, on Commonwealth
Premises; or
g. the Subcontractor will host, on an on-going basis, Commonwealth Personnel
on their premises,
unless that Subcontractor is an Approved Subcontractor.

The Contractor may request the inclusion of additional Approved Subcontractors in Attachment H
by submitting a CCP. The CCP shall include full particulars of the work to be Subcontracted, the
name and address of each proposed Subcontractor and any other information about the
Subcontractor required by the Commonwealth Representative.
The Commonwealth Representative shall Approve or reject the CCP. The Commonwealth
Representative’s Approval shall not be unreasonably withheld.
None of the following reduce or limit the Contractor's obligations or liabilities under or in relation
to the Contract:

1. the Contractor’s subcontracting any part of the work under the Contract;

2. the Commonwealth's Approval of a Subcontractor or a Subcontract; or

3. an act or omission of Contractor Personnel,
and the Contractor shall be responsible for all Subcontractors.
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The Contractor shall not enter into a Subcontract if the terms of the Subcontract will result in the
Contractor not complying with a requirement in clause 4, unless the Contractor has obtained a
waiver of the requirement in accordance with clause 4.k.iii.2.
If a Subcontract is terminated, repudiated or rescinded, whether in relation to its terms or as a
result of any legislation relating to bankruptcy, liquidation or official management, the Contractor
shall promptly notify the Commonwealth Representative and shall complete the work under the
Contract either itself or by engaging another Subcontractor.
The Contractor acknowledges and shall inform its Subcontractors that the Commonwealth may be
required to publicly disclose the Subcontractor’s participation in the performance of the Contract.
If requested by the Commonwealth Representative, the Contractor shall provide the
Commonwealth Representative with names of Subcontractors and copies of Subcontracts (which
need not contain prices) for this purpose.
The Contractor shall not enter into a Subcontract with a Subcontractor named by the Workplace
Gender Equality Agency as an employer currently not complying with the Workplace Gender
Equality Act 2012 (Cth).
The Contractor shall obtain and provide to the Commonwealth an Approved Subcontractor Deed
duly executed by a relevant Approved Subcontractor before any goods or services are provided by
that Approved Subcontractor and no later than 20 Working Days after executing the relevant
Subcontract.
For the purposes of this clause 8.b.xi, ‘a relevant Approved Subcontractor’ includes:

1. an AIC Subcontractor; and

2. an Approved Subcontractor identified in Attachment H as being required to provide an

Approved Subcontractor Deed to the Commonwealth.

c. Defence Security

Vi.

If the Contractor or Contractor Personnel require access to any Commonwealth Premises under
the control or responsibility of Defence, the Contractor shall:

1. comply with any security requirements (including those contained in the DSPF) notified
to the Contractor by the Commonwealth Representative from time to time; and

2. ensure that Contractor Personnel are aware of and comply with the Commonwealth’s
security requirements.

The Contractor shall:

1. ensure that Contractor Personnel undertake any security checks, clearances or
accreditations as required by the Commonwealth;

2. promptly notify the Commonwealth of any changes to circumstances which may affect
the Contractor’s capacity to provide Services in accordance with the Commonwealth’s
security requirements; and

3. provide a written undertaking in respect of security or access to the Commonwealth
Premises in the form required by the Commonwealth.

The security classification of the information and assets accessible to the Contractor and work to
be performed under the Contract will be up to and including the level specified in the Details
Schedule. The Contractor shall obtain and maintain all elements of DISP membership at the levels
specified in the Details Schedule (or an equivalent international agreement or arrangement) in
accordance with Principle 16 of the DSPF.

Where work under the Contract is performed overseas, the Contractor shall hold a Facility
Security Clearance at the relevant level verified by DS&VS through a bilateral security instrument
in accordance with Principle 16 of the DSPF.

The Contractor shall classify all information in its possession relating to the performance of the
Contract according to the Security Classification and Categorisation Guide at Attachment J and
shall ensure that such information is safeguarded and protected according to its level of security
classification.

With respect to security classified information, the Contractor shall:
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ensure that no security classified information furnished or generated under the Contract
shall be released to a third party, including a representative of another country, without
prior written approval of the originator through the Commonwealth Representative;
promptly report to the Commonwealth Representative any security incident, as defined
by the DSPF, including instances in which it is known or suspected that security classified
information furnished or generated under the Contract has been lost or disclosed to
unauthorised parties, including a representative of another country; and

ensure that all security classified information transmitted between the parties or a party
and a Subcontractor, in Australia, whether generated in Australia or overseas, shall be
subject to the terms of Principle 71 of the DSPF.

vii. Where COMSEC material is transmitted in Australia, the Contractor shall ensure that:

1.

without limiting clause 8.c.vi., all COMSEC material transmitted between the parties or a
party and a Subcontractor in Australia shall be subject to the special security provisions
of Principle 13 of the DSPF; and

all security classified information transmitted between the parties or a party and a
Subcontractor located overseas whether generated in Australia or by another country
shall be subject to the laws of the overseas country regarding the custody and
protection of security classified information and to any bilateral security instrument
between Australia and the overseas country.

viii. Where COMSEC material is transmitted overseas, the Contractor shall ensure that:

1.

all COMSEC material transmitted between the parties or a party and a Subcontractor
located overseas shall be subject to approval in the first instance by the Director ASD in
respect of Australian COMSEC material and by the respective COMSEC authorities in
other countries in respect of COMSEC material originating from those countries; and
once approved for release, the material shall be subject to the laws of the overseas
country regarding the custody and protection of COMSEC material as determined by the
Director ASD and to any bilateral security instrument between Australia and the
overseas country.

ix. If there has been a breach by the Contractor or Contractor Personnel of this clause 8.c., the

Commonwealth Representative may give the Contractor a notice of termination for default.

X. The Contractor shall ensure the requirements of clause 8.c. are included in all Subcontracts where

the Subcontractor requires access to any Commonwealth Premises, or to any security classified

information or assets, in order to perform the obligations of the Subcontract.

9. Policy Requirements

a. Work Health and Safety
i.  The Commonwealth and the Contractor:

1.

shall, where applicable, comply with, and the Contractor shall ensure that all
Subcontractors comply with, the obligation under the WHS Legislation to, so far as is
reasonably practicable, consult, co-operate and co-ordinate activities with the
Commonwealth, the Contractor or the Subcontractors (as the case may be) and any
other person who, concurrently with the Commonwealth, the Contractor or the
Subcontractor (as the case may be), has a WHS duty under the WHS Legislation in
relation to the same matter; and
acknowledge that they have a duty under the applicable WHS Legislation to ensure, so
far as is reasonably practicable, the health and safety of:

a. Commonwealth Personnel;

b. Contractor Personnel; and

c. other persons,
in connection with the Services.



BDS Terms and Conditions Guide Effective 5/12/21
Page 28 of 29

ii. Without limiting the application of the WHS Legislation, the Contractor acknowledges that to the
extent that any Commonwealth Personnel:
1. arelocated on the Contractor Premises in relation to the Contract; and
2. whose activities in carrying out work in relation to the Contract are influenced or
directed by the Contractor,
such Commonwealth Personnel will be taken to be workers for the purposes of the applicable
WHS Legislation.
b. Environmental Obligations
i. The Contractor shall perform its obligations under the Contract in such a way that:
1. the Commonwealth is not placed in breach of; and
2. the Commonwealth is able to support and to make full use of the Services for the
purposes for which they are intended without being in breach of,
any applicable environmental legislation including the Environment Protection and Biodiversity
Conservation Act 1999 (Cth).
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APPROVED SUBCONTRACTOR DEED

This Deed is made on (INSERT DATE)
BETWEEN

The Commonwealth of Australia as represented by the Department of Defence ABN 68 706 814 312
(‘the Commonwealth’)

AND

(INSERT NAME OF COMPANY) (INSERT ACN/ARBN AND ABN AS APPLICABLE) a company duly
incorporated under the laws of (INSERT JURISDICTION) and having its registered office at (INSERT
DETAILS) (‘the Approved Subcontractor’).

RECITALS
A. The Commonwealth has entered into a Contract (INSERT CONTRACT NUMBER) dated

(INSERT DATE) (‘the Contract’) with INSERT NAME OF CONTRACTOR AND ACN/ARBN AND
ABN AS APPLICABLE)(‘the Contractor’) for the supply of (INSERT BRIEF DESCRIPTION).

B. The Contractor has entered into a contract (INSERT CONTRACT NUMBER) dated (INSERT
DATE) (‘the Approved Subcontract’) with the Approved Subcontractor for the supply of (INSERT
BRIEF DESCRIPTION).

C. The Approved Subcontractor has agreed to provide the commitments set out in this Deed in
favour of the Commonwealth in relation to the Approved Subcontract.

AGREED TERMS

Annex to Draft Conditions of Contract (V4.0) I-A1
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1 INTERPRETATION
1.1 Definitions
111 In the interpretation of this Deed, unless the contrary intention appears:
“ACE Measurement Points” has the meaning given in the Approved Subcontract.
“Approved Subcontract” includes any amendments to the Approved Subcontract.
“Approved Subcontract Material” means information, other than TD or Software, reduced to a
material form (whether stored electronically or otherwise) that is delivered or required to be
delivered to the Commonwealth under or in connection with the Approved Subcontract.
“Approved Subcontractor Personnel” means the officers, employees and agents of the
Approved Subcontractor.
“‘Audit” means a systematic, independent and documented process for obtaining audit
evidence and evaluating it objectively to determine the extent to which audit criteria are
fulfilled.
“Australian Contract Expenditure” has the meaning given in the Approved Subcontract.
“Australian Industry” means:
a. Australian business entities that perform work in Australia with Australian-based
employees and have an Australian Business Number (ABN); and
b. New Zealand business entities that perform work in New Zealand with New Zealand-
based employees (consistent with the Closer Economic Relations Trade Agreement
between Australia and New Zealand) and have a New Zealand Business Number
(NZBN).
c. Australian Industry includes subsidiaries of overseas companies (eg, equipment
manufacturers) based in Australia or New Zealand, that meet the above criteria.
“Circuit Layout” means a circuit layout that is protected under the Circuit Layouts Act 1989
(Cth) or the corresponding laws of any other jurisdiction.
"Claim" means a claim, demand, suit or proceeding of any kind, including by way of court
proceedings, proceedings in the nature of arbitration, mediation or other methods of dispute
resolution and administrative claims and proceedings (whether or not before a tribunal).
"Commercial Item" means an item that is:
a. available to the general public or in the market for defence goods and services for supply
on standard commercial terms; and
b. able to be used for its intended purpose under the Approved Subcontract without
development or modification (except for any minor modification or reconfiguration that
is necessary and commonly required to install the item).
"Commercial Software" means Software that is:
a. a Commercial Item; or
supplied, without further development or modification, as a part of, or in conjunction with
a Commercial ltem under the standard commercial terms applicable to that item; or
c. Free and Open Source Software.
"Commercial TD" means TD that is:
a Commercial Item; or
supplied, without further development or modification, as a part of, or in conjunction with
a Commercial Item or Commercial Software under the standard commercial terms
applicable to that item or Software.
Annex to Draft Conditions of Contract (V4.0) I-A2
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“Commercialise” means, in respect of the Commonwealth or any of its sublicensees, to exploit
the IP in TD, Approved Subcontract Material or Software in return for payment of a Royalty or
a commercial return to the Commonwealth or the sublicensee.

"Commonwealth Contractor" means a person (other than the Contractor or a subcontractor)
engaged by the Commonwealth to provide goods or services to the Commonwealth.

“Commonwealth Officer” means any of the following:
a. a Minister of State for the Commonwealth;

a person employed or engaged under the Public Service Act 1999 (Cth) or the Members
of Parliament (Staff) Act 1984 (Cth);

C. a person who is included in Defence Personnel; and
d. a member of the Australian Federal Police

“Commonwealth EVPR” means a report substantially in the form of the Contractor EVPR with
financial data at the cost level, not at the price level (i.e. all costs are those incurred by the
Approved Subcontractor, not those incurred by the Contractor).

"Commonwealth Personnel" means Commonwealth Officers, Defence Personnel, and any
other agents of the Commonwealth.

“Commonwealth Property” means property of any kind (including government furnished
material) owned or leased by, or in the possession of, the Commonwealth.

"Commonwealth Service Provider" means a person (including an officer or employee of the
person) engaged to perform a function, or discharge a duty, of the Commonwealth, including
a person engaged to provide:

a. professional, administrative, contract management or project management services to
Defence; or
b. technical management or assurance services, including verification and validation,

safety, certification, security or capability development.
"Commonwealth Software" means:
a. all Software created under or in connection the Approved Subcontract; and
b. any developments, modifications or improvements to that Software.
"Commonwealth TD" means:
a. all TD created under or in connection the Approved Subcontract; and
b. any developments, modifications or improvements to that TD.

“Confidential Information” means:

a. any information provided by the Approved Subcontractor that is identified in Schedule
3; and
b. any other information:

0] that is commercially sensitive (not generally known or ascertainable); and

(i)  the disclosure of which would cause unreasonable detriment to the owner of the
information or another party; and

(i)  that was provided with an express or implied understanding that it would remain
confidential,

but does not include information that:

a. is or becomes public knowledge other than by breach of this Deed;
b. is in the possession of a party without restriction in relation to disclosure before the date
of receipt; or
c. has been independently developed or acquired by the receiving party.
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“Contractor EVPR” means the Earned Value Performance Report required to be provided by
the Approved Subcontractor under an Approved Subcontract.

“Contractor Managed Commonwealth Assets” means any item of Commonwealth Property
subject to inventory and stock control that is in the care, custody or control of the Approved
Subcontractor or Approved Subcontractor Personnel for the purposes of the Approved
Subcontract.

"Contractor Personnel" means the officers, employees and agents of the Contractor.

"Copyright" means any existing or future copyright as defined under the Copyright Act 1968
(Cth) or the corresponding laws of any other jurisdiction in any original literary and artistic
works, computer programs and Software, sound recordings and any other works or subject
matter whether stored electronically or otherwise in which copyright subsists and may subsist
in the future.

“Defect” means:

a. a defect, fault (including a fault which results in a Failure), malfunction or omission in
the Supplies;

b. a defect in design, performance or functionality of the Supplies; or

c. a defect in workmanship or materials in the Supplies,

and ‘Defective’ has a corresponding meaning.

Without limiting the above, Supplies are defective if they do not conform to the
requirements of the Approved Subcontract. A defect, fault, malfunction or omission is
not a Defect to the extent that it results from fair wear and tear.

"Defence" means the Department of Defence and/or the Australian Defence Force.

"Defence Personnel" means an employee of the Department of Defence or a member of the
Australian Defence Force (whether of the Permanent Forces or Reserves as defined in the
Defence Act 1903 (Cth)) and the equivalents from other organisations on exchange to
Defence.

“Defence Purpose” means any purpose related to any of the following:

a. the defence and defence interests of Australia;

b. the national security of Australia;

C. the provision of aid or assistance in respect of an emergency or disaster (whether
natural or otherwise);

d. peacekeeping or peace enforcement activities;

e. the maintenance, upgrade, development, modification, integration and through life

support and operation of the Capability and related Defence capabilities;

f. collaboration with, and the participation in initiatives or activities involving, foreign
government organisations or bodies relevant to any of the matters referred to in
paragraphs a to e above; and

g. collaboration with, and the participation in initiatives or activities involving, state or
territory government bodies and organisations and scientific bodies and organisations;
and

h. conducting any approach to market in relation to a matter described in paragraphs a to
g above.

“Effective Date” means the date on which this Deed is signed by the parties, or if signed on
separate days, the date of the last signature.

“Environment” in the context of environmental management, means any of the following:

a. ecosystems and their constituent parts;
b. natural and physical resources;
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the qualities and characteristics of locations, places and areas;

d. noise; and
e. the social, economic, aesthetic and cultural aspects of a thing mentioned in paragraphs
a,borc.

“Excluded Party” means a party identified as such in Annex E to the TDSR Schedule.

“Export Control Register” means the Export Control Register Approved by the Commonwealth
under the Contract.

“Failure” means the inability of a system or component to perform its required functions within
specified performance requirements. The fault tolerance discipline distinguishes between a
human action (a mistake), its manifestation (a hardware or software fault), the result of the
fault (a failure), and the amount by which the result is incorrect (the error).

"Highly Sensitive Software" means Software specified in Annex A to the TDSR Schedule.
"Highly Sensitive TD" means TD specified in Annex A to the TDSR Schedule.
“Imported Contract Expenditure” has the meaning given in the Approved Subcontract.

“Industry Capability” means the ability, resulting from the employment of business, commercial
and industry resources, to provide the goods and services sought by Defence. An industry
capability is one that is not only able to provide the goods and services when needed, but it is
also sustainable over the period that the industry capability may be required.

“Intellectual Property” or “IP” means all present and future rights conferred by law in or in
relation to any of the following:

a. Copyright;

b. rights in relation to a Circuit Layout, Patent, Registrable Design or Trade Mark (including
service marks); and

C. any other rights resulting from intellectual activity in the industrial, scientific, literary and
artistic fields recognised in domestic law anywhere in the world whether registered or
unregistered.

“Latent Defect” means a Defect that:

a. was not discoverable by reasonable care or inspection before Acceptance of the
Supplies (or if the Contract does not provide for Acceptance of the Supplies, Final
Acceptance), as the case may be; and

b. other than in relation to Software, falls outside the incidence of random Failures to be
expected of Supplies of the relevant kind.

"Licence" means a non-exclusive licence of IP in respect of TD, Software, or Approved
Subcontract Material, being a licence that:

a. is fully paid-up and does not require any additional payment by the licensee, including
by way of Royalty or any other fee;

b. cannot be revoked or terminated by the owner for any reason except upon expiration of
a statutory protection term;

c. operates in perpetuity without any action required on the part of the licensee to renew
or extend the licence;

d. operates on a world-wide basis; and

e. binds each successor in title to the owner of the IP in respect of the TD, Software or

Approved Subcontract Material.

“Loss” means any liability, loss (including economic loss), damage, compensation, costs and
expenses.

“Moral Rights” means any of the following:

a. a right of attribution of authorship;
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b. a right not to have authorship falsely attributed; or
o} a right of integrity of authorship.

"Patent" means the rights and interests in any registered, pending, or restored standard or
innovation patent under the Patents Act 1990 (Cth) or the corresponding laws of any other
jurisdiction, including all provisional applications, substitutions, continuations, continuations-
in-part, continued prosecution applications including requests for continued examination,
divisions, additions and renewals, all letters patent granted, and all reissues, re-examinations
and extensions, term restorations, confirmations, registrations, revalidations, revisions and
supplemental protection certificates.

“Quality” means the degree to which a set of inherent characteristics fulfils requirements.

"Registrable Design" means a design able to be protected under the Designs Act 2003 (Cth)
or the corresponding laws of any other jurisdiction.

"Request" means a request for tender, proposal, quotation or information or similar request for
the provision of goods or services to the Commonwealth.

"Royalty" means a payment or credit made by a licensee in consideration for the exercise of
a particular right or privilege by the licensor in favour of the licensee for the use of, or the right
to use any IP, however calculated.

"Software" means a collection of computer code comprising a set of instructions or statements
used directly or indirectly by a computer to bring about a certain result (including using a
computer programming language to control a computer or its peripheral devices), and includes
computer programs, firmware and applications, but excludes Source Code.

“Source Code” means the expression of Software in human readable form which is necessary
to understand, maintain, modify, correct and enhance that Software.

“Subcontractor AIC Plan” means the Approved Subcontractor’'s AIC Plan developed, delivered
and updated by the Approved Subcontractor and approved by the Contractor in accordance
with the Approved Subcontract.

"Sublicence"” means, in respect of a Licence of IP granted to the Commonwealth under clauses
2.2.2 or 2.3.2, a sublicence of that IP on terms that comply with the requirements of clause 2.4
of this Deed.

“Supplies” means goods and services required to be supplied under or in connection with the
Approved Subcontract and includes items acquired in order to be incorporated in the Supplies.
A reference to Supplies is also a reference to:

a. each item of Supplies;
b. a component of a system or subsystem comprised of Supplies; and
C. such a system or subsystem itself.

“Surveillance” means continual monitoring and Verification of the status of an entity and
analysis of records to ensure that specified requirements are being fulfilled (the entity could
be a system, process, product, project, contract, etc).

"TDSR Schedule" means Schedule 1 of this Deed.

“Technical Data” or “TD” means technical or scientific data, know-how or information, reduced
to a material form (whether stored electronically or otherwise) in relation to the Supplies, and
includes calculations, data, databases, designs, design documentation, drawings, guides,
handbooks, instructions, manuals, models, notes, plans, reports, simulations, sketches,
specifications, standards, Training Materials, test results and writings, and includes Source
Code.

"Trade Mark" means a trade mark protected under the Trade Marks Act 1995 (Cth) or
corresponding laws of any other jurisdiction.

"Use" means, in relation to a licence of any TD, Software or Approved Subcontract Material
granted to a licensee, to:
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a. use, reproduce, adapt and modify the TD, Software or Approved Subcontract Material
in accordance with the licence; and
b. disclose, transmit and communicate the TD, Software or Approved Subcontract
Material:

(i to the licensee's employees, officers and agents; and
(i)  to a sublicensee under a sublicence granted in accordance with the licence.

“Verification” means confirmation by examination and provision of objective evidence that
specified requirements to which a product or service, or aggregation of products and services,
is built, coded, assembled and provided have been fulfilled; and ‘Verify’ has a corresponding
meaning.

“Working Day”, in relation to the doing of an action in a place, means any day in that place
other than:

a. a Saturday, Sunday or public holiday; and
b. any day within the two-week period that starts on:
(i) the Saturday before Christmas Day; or
(i)  if Christmas Day falls on a Saturday, Christmas Day.

1.2 Interpretation
1.2.1 In this Deed, unless the contrary intention appears:

a. headings are for the purpose of convenient reference only and do not form part of the
Deed;

b. the singular includes the plural and vice-versa;

C. a reference to one gender includes the other;

d. a reference to a person includes a body politic, body corporate or a partnership;

e. if the last day of any period prescribed for the doing of an action falls on a day which is
not a Working Day, the action shall be done no later than the next Working Day;

f. a reference to an Act is a reference to an Act of the Commonwealth, State or Territory
of Australia, as amended from time to time, and includes a reference to any subordinate
legislation made under the Act;

a reference to a clause includes a reference to a subclause of that clause;

h. a reference to a “dollar”, “$”, “$A” or "$AUD” means the Australian dollar;

i. a reference to a specification, publication, Commonwealth policy or other document is
a reference to that specification, publication, Commonwealth policy or document, in
effect on the Effective Date, or alternatively, a reference to another version of the
document if agreed in writing between the parties;

j. the word “includes” in any form is not a word of limitation; and

k. a reference to a party includes that party’s administrators, successors, and permitted
assigns, including any person to whom that party novates any part of the Deed.

1.3 Precedence
1.31 Unless expressly provided for, the terms of this Deed prevail over the provisions of any
Schedule to this Deed to the extent of any inconsistency.
14 Survival
1.4.1 The rights and obligations created under or in connection with this Deed survive the
termination or expiry of the Contract or the Approved Subcontract.
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2 TECHNICAL DATA AND SOFTWARE

21 Ownership of Intellectual Property

211 Nothing in this Deed affects the ownership of IP, except as expressly contemplated in this
clause 2.1.

21.2 The parties agree that all IP created under or in connection with the Approved Subcontract in
respect of:

a. TD or Software;

b. Commonwealth TD or Commonwealth Software;

C. Contract Material; and

d. GFM,

that is delivered or required to be delivered as part of the Supplies is assigned to the

Commonwealth immediately upon its creation.

2.2 Highly Sensitive TD and Highly Sensitive Software

2.21 This clause 2.2 applies to any Highly Sensitive TD or Highly Sensitive Software that is:

a. not assigned to the Commonwealth under clause 2.1.2; and

b. delivered or required to be delivered to the Commonwealth or any other person under
the Approved Subcontract.

222 The Approved Subcontractor grants to the Commonwealth (or shall ensure the
Commonwealth is granted) a Licence in respect of all TD and Software to which this clause
2.2 applies, to:

a. Use the TD or Software for any Defence Purpose; and

b. grant a Sublicence in accordance with clause 2.4 to Use the TD or Software, and to
further sublicense the TD or Software, for any Defence Purpose.

223 The Approved Subcontractor acknowledges and agrees that it shall only use Highly Sensitive
TD or Highly Sensitive Software (or both) in the performance of the Approved Contract
(including by incorporating Highly Sensitive TD or Highly Sensitive Software (or both) in the
Supplies) if:

a. the use of the Highly Sensitive TD or Highly Sensitive Software (or both) would not limit
or affect the Commonwealth’s ownership of IP pursuant to clause 2.1.2 or the
Commonwealth’s Licence to TD or Software under clause 2.2.2; or

b. prior to the use of the Highly Sensitive TD or Highly Sensitive Software (or both), the
Approved Subcontractor:

0] has obtained the Commonwealth’s prior approval of:
1) the Approved Subcontractor's use of the Highly Sensitive TD or Highly
Sensitive Software (or both); and
2) all limitations and other restrictions that the use of the Highly Sensitive TD
or Highly Sensitive Software will or might have on the Commonwealth’s
ownership of IP pursuant to clause 2.1.2 or the Commonwealth’s Licence
to TD or Software under clause 2.2.2; and
(i)  has obtained the Commonwealth’s agreement to an amendment to this Deed to
update the TDSR Schedule list all limitations and other restrictions approved by
the Commonwealth in accordance with clause 2.2.3b(i)2).

23 TD and Software

2.31 This clause 2.3 applies to all TD and Software delivered or required to be delivered to the
Contractor or any other person under the Approved Subcontract, other than:

a. TD and Software assigned to the Commonwealth under clause 2.1.2;
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b. Highly Sensitive TD or Highly Sensitive Software to which clause 2.2 applies;

C. Commonwealth TD and Commonwealth Software to the extent that clause 2.4 applies
to that TD or Software; and
d. any Commercial TD or Commercial Software delivered or required to be delivered under

the Approved Subcontract, if the IP in respect of such TD or Software is not owned by
the Approved Subcontractor.

The Approved Subcontractor grants to the Commonwealth (or shall ensure the
Commonwealth is granted) a Licence in respect of all TD and all Software to which this clause
2.3 applies, to:

a. Use the TD or Software for any Defence Purpose; and

b. grant a Sublicence in accordance with clause 2.4 to Use the TD or Software, and to
further sublicense the TD or Software, for any Defence Purpose.

If, when exercising rights under clause 2.2.2 or 2.3.2, the Commonwealth discloses TD or
Software that contains Confidential Information to a third party, the Commonwealth shall
ensure that the disclosure of that information is in accordance with clause 3.1.

Commonwealth Sublicences

2.41

242

2.5

The Commonwealth's right to grant a Sublicence to a person (“Sublicensee”) in accordance
with clauses 2.2.2 or 2.3.2 is subject to the following conditions:

a. the rights granted under the Sublicence shall be limited to the rights that are reasonably
necessary to enable the Sublicensee to Use the TD and Software (as applicable) to
efficiently perform its obligations, functions or duties to the Commonwealth or a
Commonwealth Contractor;

b. the rights granted under the Sublicence shall expire when no longer required for the
purposes referred to in clause 2.4.1a; and

C. any right of the Sublicensee to grant a further sublicence shall be subject to the same
conditions as set out in this clause 2.4.

The Approved Subcontractor shall ensure that any IP in Commonwealth TD or Commonwealth
Software not assigned to the Commonwealth under clause 2.1.2 is specified in Annex C of the
TDSR Schedule, and is capable of being clearly distinguished from the IP assigned to the
Commonwealth.

Approved Subcontractor to deliver TD and Software

2.51

2.6

The Commonwealth may by notice to the Approved Subcontractor require the delivery to the
Commonwealth (or its nominee) of all TD and Software included as part of the Supplies.

Patents, Registrable Designs and Circuit Layouts

2.6.1

2.7

The Approved Subcontractor warrants and shall ensure that a licence is granted or obtained
under this Deed for the Commonwealth to exercise any Patent, Registrable Design or Circuit
Layout that is necessary to use or support the Supplies.

No Commercialisation

2.71

2.7.2

3
3.1

A Licence or Sublicence granted in accordance with this clause 2 does not permit the
Commonwealth or its sublicensee to Commercialise any IP in the TD or Software.

For the avoidance of doubt, clause 2.7.1 does not prevent the Commonwealth from granting
a Sublicence, in accordance with a right granted in this clause 2, to a person for the purpose
of providing goods or services to the Commonwealth for a Defence Purpose.

CONFIDENTIAL INFORMATION

Confidential Information

3.1.1

Each party shall ensure that Confidential Information provided by the other party under or in
connection with the Deed or identified in Schedule 3 is not disclosed, except to the extent that:
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a. the disclosure is permitted under clause 3.1.3;

the Confidential Information is in TD or Software and the disclosure is in connection with
the exercise of the rights provided for in clause 2; or

C. the other party provides its prior written consent to the disclosure (and such consent
may be subject to conditions).

Each party shall ensure that, before disclosing Confidential Information under clause 3.1.1b,
the recipient has provided an undertaking to maintain the confidentiality of the Confidential
Information.

The restriction in clause 3.1.1 does not apply to a disclosure of Confidential Information to the
extent that the disclosure is:

a. required or authorised by law;

b. necessary for the conduct of any legal proceedings arising in connection with the Deed,
the Contract or the Approved Subcontract;

c. made by the Commonwealth, a Minister or Parliament in accordance with statutory or
portfolio duties or functions, or for public accountability reasons, including following a
request by Parliament, a parliamentary committee or a Minister; and

d. to any of the following:

(i) a legal adviser, insurer, financier, auditor or accountant of a party, to the extent
required to enable them to perform those roles;

(i)  a Related Body Corporate for internal management purposes;

(i)  any Commonwealth Personnel that need to know the information to undertake
their duties or functions; and

(iv)  Contractor Personnel or Approved Subcontractor Personnel that need to know
the information to enable the Contractor or Approved Subcontractor to perform
their obligations under the Contract or Approved Subcontract; and

(v) a Commonwealth Service Provider who needs to know the information to
undertake their duties or functions.

The Approved Subcontractor shall not, in marking information supplied to the Commonwealth,
misuse the term "Confidential Information" or equivalent terms.

Subject to clause 3.1.6, the Approved Subcontractor agrees to deliver to the Commonwealth,
as required by the Commonwealth, all documents in its possession, power or control which
contain or relate to any information that is Confidential Information of the Commonwealth on
the earlier of:

a. the date specified in a notice given by the Commonwealth (acting reasonably); and

b. the time the documents and other material are no longer required for the purposes of
the Approved Subcontract or this Deed.

The Approved Subcontractor may retain, and will not be required to return or destroy, any
documents containing or relating to Confidential Information of the Commonwealth, where
such documents are:

a. retained in order to comply with any legal, professional or insurance obligations; or

b. stored in electronic backups or records that are produced in the normal course of
business where it is not reasonably practicable to destroy such backups or records.

If the Commonwealth gives a notice under clause 3.1.5 and the Approved Subcontractor has
placed or is aware that documents containing the Confidential Information are beyond its
possession or control, the Approved Subcontractor shall provide full particulars of the
whereabouts of the documents containing the Confidential Information, and the identity of the
person in whose custody or control they lie.
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The Approved Subcontractor, when directed by the Commonwealth in writing, agrees to
destroy any document in its possession, power or control which contain or relate to any
Confidential Information of the Commonwealth.

Return or destruction of the documents referred to in this clause 3.1 does not release the
Approved Subcontractor from its obligations under the Approved Subcontract or this Deed.

INDEMNITIES AND WARRANTIES
Intellectual Property and Confidentiality Indemnity

4.1.1

4.1.2

4.1.3

4.2

The Approved Subcontractor shall indemnify the Commonwealth and Commonwealth
Personnel in respect of any Loss in connection with a Claim by a third party in respect of the
following:

a. an infringement or alleged infringement of the third party’s IP rights (including Moral
Rights) arising out of or as a consequence of:

(i) an activity permitted or purportedly permitted by or under a licence or assignment
of IP rights under or referred to in this Deed; and

(i)  afailure by the Approved Subcontractor to grant (or ensure the grant) of a licence
or assign (or ensure the assignment) of IP rights under or referred to in this Deed;
and

b. a breach or alleged breach of any obligation of confidentiality owed to that third party
arising out of or as a consequence of any act or omission of the Approved Subcontractor
or Approved Subcontractor Personnel.

The liability of the Approved Subcontractor under clause 4.1.1 shall be reduced to the extent
that the Approved Subcontractor demonstrates that the Loss arose out of or as a consequence
of a Commonwealth default.

In this clause 4.1:

“infringement” of a right includes an act or omission that would, but for the operation of section
163 of the Patents Act 1990 (Cth), section 100 of the Designs Act 2003 (Cth), section 183 of
the Copyright Act 1968 (Cth), or section 25 of the Circuit Layouts Act 1989 (Cth), constitute an
infringement of the right

Intellectual Property Warranties

421

422

The Approved Subcontractor warrants and shall ensure that, in respect of any IP in the TD or
Software delivered or required to be delivered as part of the Supplies or under or in connection
with this Deed, and as at the time of the delivery to the Contractor or, if delivered directly to
the Commonwealth, the Commonwealth, of the relevant TD or Software and after making
diligent inquiries:

a. the IP is licenced to, or owned by, the Commonwealth as required by this Deed;

b. the Approved Subcontractor has no notice of any challenge to the validity or
enforceability of any of the IP and has no knowledge of any actual or threatened claim
or proceeding in relation to any of the IP; and

C. the Approved Subcontractor is not engaged in litigation, arbitration or other proceedings
in relation to any of the IP; and

d. there are no proceedings threatened by or against the Approved Subcontractor in
relation to any of the IP, and there is nothing that is likely to give rise to any such
proceedings.

The warranty under clause 4.2.1 does not apply to the extent that the infringement arises from
a failure by the Commonwealth, Commonwealth Personnel or a sublicensee of the
Commonwealth to comply with a restriction specified in the TDSR Schedule.
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AUSTRALIAN INDUSTRY CAPABILITY

Subcontractor AIC Plan (Core where the Approved Subcontractor is an AIC
Subcontractor)

5.1.1

514
5.2

The Approved Subcontractor acknowledges that the Australian Industry Capability (AIC)
objectives for the Contract are to:

a. within the context of the Commonwealth obtaining value for money, identify and pursue
opportunities to maximise the participation of Australian Entities in the performance of
the Contract;

b. facilitate the creation, enhancement and/or maintenance of Industry Capabilities within
Australia and New Zealand to satisfy the Contract requirements, achieve the ADF
capability objectives, and support government’'s and Defence’s goals for Australian
Industry, as set out in Defence industry policy; and

C. ensure that Australian Industry has the necessary technology, IP rights, TD, know-how
and know-why to participate in future development and sustainment work in relation to
the materiel system.

The Approved Subcontractor’'s approach and obligations for giving effect to the objectives
described in clause 5.1.1 shall be set out in the Subcontractor AIC Plan, which shall detail the
specific activities and other commitments that the Approved Subcontractor will undertake in
connection with the performance of the Approved Subcontract.

The Approved Subcontractor shall undertake the required activities to comply with the AIC
related obligations under the Approved Subcontract and, without limiting those AIC related
obligations, and having regard to, and with the aim of, achieving the AIC objectives referred to
in clause 5.1.1, including by continually:

a. identifying and promoting opportunities for enhancing the quality of Australian Industry
participation in the performance of the Approved Subcontract, particularly in relation to
developing, enhancing and maintaining Industry Capabilities;

b. monitoring and exploring opportunities for the increased involvement of Australian
Industry in the performance of the Approved Subcontract; and

C. liaising with the Commonwealth in relation to AIC in the performance of the Approved
Subcontract and reporting on its performance of the AIC Obligations in accordance with
the Approved Subcontract.

The Approved Subcontractor shall comply with the Subcontractor AIC Plan.

Independent AIC Audit Program (Core where the Approved Subcontractor is an AIC
Subcontractor)

5.21

5.2.2

5.3

Without limiting the Commonwealth’s rights under clause 6, the Approved Subcontractor
acknowledges and agrees that the Approved Subcontractor's compliance with its AIC related
obligations under this Deed and the Approved Subcontract may be audited as part of the
Commonwealth’s Independent AIC Audit Program.

Each person conducting the Commonwealth’s Independent AIC Audit Program is a person
authorised by the Commonwealth for the purposes of clause 6.

Reporting (Core where the Approved Subcontractor is an AIC Subcontractor)

5.3.1

Within 30 Working Days of the Effective Date, the Approved Subcontractor shall provide the
Commonwealth with a report which provides a breakdown of the contract price to level 4 of
the contract work breakdown structure for the Subcontract in respect of each of the following
categories, separating amounts in respect of each category into budgeted Australian Contract
Expenditure and budgeted Imported Contract Expenditure (and where reference to a
subcontract means a subcontract to the Approved Subcontract):

a. labour;
b. subcontract costs and other direct costs — labour specific;

C. subcontract costs and other direct costs — all other;
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d. travel costs;
e. indirect costs; and
f. management reserve, contingency, estimating uncertainty, profit and incentives.

Within 30 Working Days after the occurrence of an ACE Measurement Point or otherwise on
request by the Commonwealth in relation to a proposed CCP, the Approved Subcontractor
shall provide the Commonwealth with a report which provides a breakdown of the actual costs
incurred and other amounts paid by the Contractor in performing the Approved Subcontract
up until and including the ACE Measurement Point or the date specified in the
Commonwealth’s request (as applicable), with this breakdown to be provided to level 4 of the
contract work breakdown structure for the Subcontract in respect of each of the following
categories, separating amounts in respect of each category into Australian Contract
Expenditure and Imported Contract Expenditure (and where reference to a subcontract means
a subcontract to the Approved Subcontract):

a. labour;
subcontract costs and other direct costs — labour specific;

subcontract costs and other direct costs — all other;

b
c
d. travel costs;
e indirect costs; and
f.

management reserve, contingency, estimating uncertainty, profit and incentives.

COMMONWEALTH ACCESS

During the performance of the Approved Subcontract, the Approved Subcontractor shall,
subject to the Commonwealth giving five Working Days' prior notice to the Contractor, provide
the Commonwealth and any person authorised by the Commonwealth, access to Approved
Subcontractors’ premises, and to records and accounts in connection with the performance of
work under the Approved Subcontract, including the right to copy. However, in the event of an
emergency, an accident or incident investigation, a threat to WHS or the Environment, the
Commonwealth may require, and the Approved Subcontractor shall provide, immediate
access to the premises, records or accounts for any purpose related to such emergency,
investigation or threat. The Commonwealth may copy any records or accounts for such
purposes.

Without limiting clauses 6.1.1 and 6.1.3, the Approved Subcontractor acknowledges and
agrees that:

a. the Auditor-General has the power under the Auditor-General Act 1997 (Cth) to conduct
audits (including performance audits) of the Approved Subcontractor in relation to the
Approved Subcontract;

b. the Auditor-General may give a copy of, or an extract from, a report on an audit in
relation to the Approved Subcontract to any person (including a Minister) who, in the
Auditor-General’s opinion, has a special interest in the report or the content of the
extract; and

C. the Commonwealth may authorise the Auditor-General, or member of the staff of the
Australian National Audit Office, to access premises, records and accounts under
clause 6.1.1.

Without limiting the generality of clause 6.1.1, the purposes for which the Commonwealth or
any person authorised by the Commonwealth may require access include:

a. inspecting CMCA, attending, conducting or checking stocktakes of CMCA, including
viewing and assessing the Approved Subcontractor’s inventory control and stocktaking
systems, and removing CMCA that is no longer required for the performance of the
Approved Subcontract;

b. performing audit and Surveillance activities in relation to Quality;
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C. auditing the Approved Subcontractor’s compliance with AIC related obligations under

8.1

this Deed and the Approved Subcontract including validating progress in meeting the
Subcontractor AIC Plan;

d. investigating the reasonableness of proposed prices or costs in any CCP submitted to
the Contractor under the Approved Subcontract;

e. investigating:
(i) postponement costs claimed;
i)  notused;
i) notused;
iv)  Defect rectification costs claimed; and

v) any other claims made by the Approved Subcontractor under the Approved
Subcontractor;

f. determining whether and to what extent steps should be taken to register or otherwise
protect Commonwealth IP;

validating the Contractor's compliance with clause 2 and the TDSR Schedule;

h. auditing raw data, Software, and Source Code for the purpose of validating the
Approved Subcontractor’s performance under this Deed and the Approved Subcontract;

i. performing reviews of the EVMS;

j. without being under any obligation to do so, monitoring the Approved Subcontractor’s
compliance with any applicable laws or Approved plans in connection with the protection
of WHS or the Environment, including the development and implementation of any
systems, policies or procedures related to WHS and environmental compliance as
required under the Approved Subcontract;

k. assessing the financial viability of the Approved Subcontract to perform and complete
the Contract; and

l. such other matters specified in the Approved Subcontract.

The Commonwealth shall comply with, and shall require any delegate or person authorised by
the Commonwealth to comply with, any reasonable Approved Subcontractor safety and
security requirements or codes of behaviour for the premises.

EARNED VALUE MANAGEMENT

The Approved Subcontractor shall provide the Commonwealth EVPRs to the Commonwealth
at the same time as it provides the Contractor EVPRs to the Contractor (or when otherwise
required by the Commonwealth where the Approved Subcontract does not specify timing for
the provision of a Contractor EVPR).

The Approved Subcontractor and the Commonwealth acknowledge and agree that, where
analysis of the Commonwealth EVPRs identifies a variance, which may not have been evident
to the Contractor in the Contractor EVPRs, the Commonwealth may discuss this variance with
the Contractor, but the Commonwealth will do so in a manner that does not result in the sharing
any of the underlying financial data with the Contractor.

LAW

Goods and Services Tax

8.1.1

In this clause, “GST” means a Commonwealth goods and services tax imposed by the A New
Tax System (Goods and Services Tax) Act Cth 1999 and the expressions “adjustment event”,
“taxable supply” and “tax invoice” have the meaning as in that Act.

If a party to this Deed (“the Supplier’) makes a taxable supply under this Deed or in connection
with any matter or thing occurring under this Deed to another party to this Deed (the
“Recipient”) and the consideration otherwise payable for the taxable supply does not include
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GST, the Supplier will be entitled, in addition to any other consideration recoverable in respect
of the taxable supply, to recover from the Recipient the amount of any GST on the taxable

supply.

8.1.3 If the amount paid by the Recipient to the Supplier in respect of GST differs from the GST on
the taxable supply (taking into account any adjustment events that occur in relation to the
taxable supply), an adjustment shall be made. If the amount paid by the Recipient exceeds
the GST on the taxable supply, the Supplier shall refund the excess to the Recipient. If the
amount paid by the Recipient is less than the GST on the taxable supply, the Recipient shall
pay the deficiency to the Supplier.

8.1.4 A party will not be obliged to pay any amount in respect of GST to the other party unless a
valid tax invoice has been issued in respect of that GST.

8.2 No Exclusion of Law or Equity

8.21 Subject to its terms, this Deed shall not be construed to exclude the operation of any principle
of law or equity intended to protect and preserve the confidentiality of the Confidential
Information.

8.3 Waiver

8.3.1 Failure by either party to enforce a provision of this Deed shall not be construed as in any way
affecting the enforceability of that provision or the Deed as a whole.

8.4 Remedies

8.4.1 The rights and remedies provided under this Deed are cumulative and not exclusive of any
rights or remedies provided by law or any other such right or remedy.

8.4.2 Subject to the terms of this Deed, the rights and obligations of the parties under this Deed are
in addition to and not in derogation of any other right or obligation between the parties under
any other deed or agreement to which they are parties.

8.5 Variation

8.5.1 This Deed may only be varied by written agreement of the parties.

8.6 Applicable Law

8.6.1 The laws of the Australian Capital Territory apply to this Deed, and the courts of that Territory
have non-exclusive jurisdiction to decide any matter relating to this Deed.

8.7 Notices

8.71 Unless the contrary intention appears, any notice or communication under this Deed shall be
effective if it is in writing and sent from and delivered to the relevant party, at the following
address:
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a. Commonwealth
Postal address:
Project Director, JP9102
BP1-1-198
Brindabella Business Park
PO Box 7922
Canberra BC ACT 2610
Australia
Email address:
jnt.9102@defence.gov.au; or
b. (INSERT APPROVED SUBCONTRACTOR ADDRESS, FAX NUMBER AND EMAIL).
8.7.2 A notice or communication is deemed to be delivered:
a. if sent by pre-paid post, when received at the address;
b. if hand delivered, when received at the address, or by the addressee if sooner; or
C. if sent as an email, when the email enters the addressee’s information system, unless
the sender’s information system receives a message within one Working Day that the
email has not been delivered to the addressee,
but if the receipt, transmission or entry into the information system is not on a Working Day or
is after 5.00pm (recipient's local time) on a Working Day, the notice is taken to be received at
9.00am (recipient’s local time) on the next Working Day.
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EXECUTED AS A DEED
SIGNED for and on behalf of

THE COMMONWEALTH OF AUSTRALIA:

(signature) (print name and position) (date)

In the presence of:

(signature) (print name) (date)

SIGNED for and on behalf of

THE APPROVED SUBCONTRACTOR:
(INSERT APPROPRIATE SUBCONTRACTOR'S EXECUTION CLAUSE)
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SCHEDULE 1
TD & SOFTWARE RIGHTS SCHEDULE

1.2 This Schedule consists of the following Annexes:

a. Annex A — Highly Sensitive TD and Highly Sensitive Software;

b. Annex B — Not Used;
C. Annex C — Commonwealth TD and Commonwealth Software;
d. Annex D — Patents, Registrable Designs and Circuit Layouts; and
e. Annex E — Not Used.
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SCHEDULE 1
ANNEX A — HIGHLY SENSITIVE TD AND HIGHLY SENSITIVE SOFTWARE

Note to Tenderers: This table should reflect Annex A in the TDSR Schedule for the Contract, in respect of Highly Sensitive TD and Highly Sensitive

Software provided by the Approved Subcontractor.

Unique Line Iltem Item Reference Owner or System/ Description of TD or Restrictions on
Description within TDL / Software Licensor Subsystem/ Software Commonwealth's rights

List Component/Cl to Use or Sublicence the
Name TD or Software

(@) (b) (c) (d) (e) (®)

Justification for
Restriction(s)

(9)

Export Approval
(including relevant
line item reference in
Export Control
Register)

(h)
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SCHEDULE 1
ANNEX B — NOT USED
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SCHEDULE 1
ANNEX C — COMMONWEALTH TD AND COMMONWEALTH SOFTWARE

Note to Tenderers: This table should reflect Annex D in the TDSR Schedule for the Contract, in respect of Commonwealth TD and Commonwealth
Software that will be created by the Approved Subcontractor.

Unique Line Item Equipment Category of TD or Name of Restrictions on non- Restrictions on licences Export Approval (including
Item References System/ Software Assignee Commonwealth owned IP granted by the relevant line item

Description within TDL / Subsystem/ Commonwealth to reference in Export
Software Component/Cl Commonwealth TD or Control Register)
List Name Commonwealth Software

(a) (b) (c) (d) (e) () (9) (h)
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SCHEDULE 1
ANNEX D — PATENTS, REGISTRABLE DESIGNS AND CIRCUIT LAYOUTS

Note to Tenderers: This table should reflect the equivalent table under Annex F of the TDSR Schedule for the Contract, in respect of restrictions on a
Patent, Registrable Design or Circuit Layout provided by the Approved Subcontractor.

Unique Line Item | Supplies containing a Patent, Type of IP Owner / IP Applicant Application / Registration No Countries or regions of
Description Registrable Design or Circuit (Patent, Registrable Design or (if applicable) permitted use

Layout
(pending or registered)

(a) (b) (c) (d) (e) ®)

Circuit Layout)
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SCHEDULE 1
ANNEX E - NOT USED
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SCHEDULE 2
CONFIDENTIALITY DEED POLL
(INSERT NEGOTIATED FORM OF CONFIDENTIALITY DEED)
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SCHEDULE 3
CONFIDENTIAL INFORMATION

(INSERT EXTRACT OF NEGOTIATED ATTACHMENT N TO THE CONDITIONS OF CONTRACT)
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CONFIDENTIALITY DEED POLL

This Deed Poll is made on (INSERT DATE) by:

(INSERT NAME OF CONFIDANT AND ACN/ARBN AND ABN AS APPLICABLE) (‘the Confidant’) in
favour of the Commonwealth of Australia as represented by the Department of Defence ABN 68 706
814 312 (‘the Commonwealth’) and each Relevant Third Party.

RECITALS:

A. The Confidant may become aware of or have access to Confidential Information.

B. The Confidant agrees to take all necessary steps to ensure that the Confidential Information is
kept confidential, and is used for the Permitted Purposes.
AGREED TERMS:
1. DEFINITIONS
1.1 In the interpretation of this Deed, unless the contrary intention appears:

“Confidential Information” means:
a. any information that is identified at Schedule 1 to this Deed; and
any other information:
(i) that is commercially sensitive (not generally known or ascertainable);

(i)  the disclosure of which would cause unreasonable detriment to the owner of the
information or another party; and

(i)  that was provided with an express or implied understanding that it would remain
confidential;

but does not include information which:
C. is or becomes public knowledge other than by breach of this Deed;

d. is in the possession of the party without restriction in relation to disclosure before the
date of receipt; or

e. has been independently developed or acquired by the receiving party.
“Documents” include:

a. any paper or other materials on which there are writing, marks, figures, symbols or
perforations having meaning for persons qualified to interpret them; and

b. any article or material from which sound, images or writings are capable of being
reproduced with or without the aid of any other article or device.

“Permitted Purposes” means

C. the purposes described in Schedule 1 to this Deed; and
d. any other purpose that may be approved in writing by the Commonwealth from time to
time.

“Personnel’” means any officer, employee, or agent of the Confidant.

“Related Body Corporate” has the meaning given by section 9 of the Corporations Act 2001
(Cth).

“Relevant Third Party” means each entity, if any, described in Schedule 1 to this Deed, or as
notified to the Confidant by the Commonwealth from time to time.

“Working Day”, in relation to the doing of an action in a place, means any day in that place
other than:

a. a Saturday, Sunday or public holiday; and

Annex to Attachment to Draft Conditions of Contract (V4.0) I-B1

OFFICIAL





OFFICIAL

JSD/RFT/12477/1 — JP9102 PART 2
ASDEFCON (Strategic Materiel)

ANNEX B TO ATTACHMENT |

b. any day within the two-week period that starts on:
(i) the Saturday before Christmas Day; or
(i)  if Christmas Day falls on a Saturday, Christmas Day.

INTERPRETATION
2.1 In this Deed, unless the contrary intention appears:
a. headings are for the purpose of convenient reference only and do not form part of this
Deed;
b. the singular includes the plural and vice versa;
C. a reference to one gender includes the other;
d. a reference to a person includes a body politic, body corporate or a partnership;
e. if the last day of any period prescribed for the doing of an action falls on a day which is

not a Working Day, the action shall be done no later than the next Working Day;

f. a reference to an Act is a reference to an Act of the Commonwealth, State or Territory
of Australia, as amended from time to time, and includes a reference to any subordinate

legislation made under the Act;

a reference to a clause includes a reference to a subclause of that clause;

h. areference to a “dollar”, “$”, “$A” or “AUD” means the Australian dollar unless otherwise

stated;

i a reference to a specification, publication, Commonwealth policy or other document is
a reference to that specification, publication, Commonwealth policy or document, in
effect on date of entering into the Deed, or alternatively, a reference to another version

of the Document if agreed in writing between the parties;

j- the word “includes” in any form is not a word of limitation; and

k. a reference to a party includes that party’s administrators, successors, and permitted

assigns, including any person to whom that party novates any part of this Deed.

CONFIDENTIALITY UNDERTAKINGS
3.1 The Confidant:

a. acknowledges and agrees that this Deed is for the benefit of the Commonwealth and
any Relevant Third Party and is directly enforceable by the Commonwealth or any

Relevant Third Party, even though they are not parties to this Deed;

b. shall ensure that the Confidential Information is kept confidential and secure from

disclosure;

shall only use the Confidential Information for the Permitted Purposes;

shall not without the prior written consent of the Commonwealth, disclose or permit any
person to disclose any of the Confidential Information to any person, other than as

permitted under clause 3.2; and

e. shall promptly notify the Commonwealth of any unauthorised possession, disclosure or
use of the Confidential Information contrary to this Deed, and take all steps necessary

to prevent the recurrence of such possession, disclosure or use.

3.2
disclosure is for any of the following purposes:

a. as required or authorised by law;
b. as necessary for the conduct of any legal proceedings;

c. to any of the following persons:
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(i) a legal adviser, insurer, financier, auditor or accountant of a party to the extent
required to enable them to perform those roles;

(i)  a Related Body Corporate for internal management purposes;

(i)  any of the Confidant's Personnel who need to know the information to enable the
Confidant to carry out the Permitted Purposes.

The Confidant acknowledges that it may be provided with the ability to access Commonwealth-
held information (in addition to the Confidential Information) in connection with its performance
of the Permitted Purposes, including through access to Commonwealth information
technology systems. Without limiting the Confidant’s other obligations under this Deed or
otherwise at law, the Confidant shall not seek to access or use Commonwealth-held
information except to the extent strictly required to undertake the Permitted Purposes.

CONFIDANT’S REPRESENTATIVES

The Confidant shall ensure that its Personnel (whether or not still employed or engaged in that
capacity) do not do or omit to do anything which, if done or omitted to be done by the Confidant,
would be a breach of the Confidant’s obligations under this Deed.

The Confidant shall give the Commonwealth all assistance it reasonably requires to take any
action or bring any proceedings for breach of the undertaking contained in clause 4.1.

RETURN OF CONFIDENTIAL INFORMATION

Without limiting the Confidant’'s obligations at law, the Confidant shall deliver to the
Commonwealth or the Relevant Third Party (as applicable), or destroy or erase, as required
by the Commonwealth, all Documents and any other material (including electronically stored
or otherwise) in its possession, power or control which contain or relate to the Confidential
Information on the earlier of:

a. the date specified in a notice given by the Commonwealth (acting reasonably), and

b. the time the Documents and any other material are no longer required for the Permitted
Purposes.

The Confidant may retain, and will not be required to return or destroy, any documents
containing or relating to Confidential Information, where such documents are:

a. retained in order to comply with any legal, professional or insurance obligations; or

b. stored in electronic backups or records that are produced in the normal course of
business where it is not reasonably practicable to destroy such backups or records.

If the Commonwealth gives a notice under this clause 5, and the Confidant has placed or is
aware that Documents containing the Confidential Information are beyond its possession or
control, then the Confidant shall provide full particulars of the whereabouts of the Documents
containing the Confidential Information, and the identity of the person in whose custody or
control they lie.

The Confidant shall ensure that its Personnel and each person to whom it (or its Personnel)
has disclosed any Confidential Information comply with the requirements of this clause 5 as if
personally bound by it.

Return or destruction of any Confidential Information does not release the Confidant from its
obligations under this Deed.

SURVIVAL

This Deed shall survive the termination or expiry of any contract or agreement between the
Confidant and the Commonwealth or any Relevant Third Party.

INDEMNITY

The Confidant indemnifies the Commonwealth and the Relevant Third Party, their officers,
employees and agents against all liability or loss arising directly or indirectly from, and any
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costs, charges and expenses (including the cost of settling any action) arising or incurred in
connection with:

a. any breach by the Confidant of this Deed; or
b. any act or omission by any of the Confidant’s Personnel which, if done or omitted to be
done by the Confidant, would breach of the Confidant’s obligations under this Deed.

INJUNCTIVE RELIEF

8.1 The Confidant acknowledges that damages may not be a sufficient remedy for the
Commonwealth or a Relevant Third Party for any breach of this Deed and that the
Commonwealth and each Relevant Third Party is entitled to injunctive relief (as appropriate)
as a remedy for any breach or threatened breach by the Confidant, in addition to any other
remedies available at law or in equity.

WAIVER

9.1 Failure by the Commonwealth or a Relevant Third Party to enforce a provision of this Deed
shall not be construed as in any way affecting the enforceability of that provision or this Deed
as a whole.

10. REMEDIES CUMULATIVE

10.1 The rights and remedies provided under this Deed are cumulative and not exclusive of any
rights or remedies provided by law, in equity or any other such right or remedy.

11. OTHER INSTRUMENTS

111 Subject to the other covenants of this Deed, the rights and obligations of the Commonwealth,
each Relevant Third Party and the Confidant pursuant to this Deed are in addition to and not
in derogation of any other right or obligation between the Commonwealth, Relevant Third Party
and the Confidant under any other deed or agreement to which they are parties.

12. VARIATIONS AND AMENDMENTS

121 No term or provision of this Deed shall be amended or varied unless such amendment or
variation is agreed by the Commonwealth in writing.

13. APPLICABLE LAW

13.1 The laws of the Australian Capital Territory shall apply to this Deed. The courts of that State
or Territory shall have non-exclusive jurisdiction to decide any matter arising out of this Deed.

14. NOTICES

14.1 Unless the contrary intention appears, any notice under this Deed shall be effective if it is in
writing and sent from and delivered to the Commonwealth or Confidant, as the case may be,
as detailed below:

a. Commonwealth
Postal address:
Project Director - JP9102
BP1-1-198
Brindabella Business Park
PO Box 7922
Canberra BC ACT 2610
Australia
Email address: jnt.9102@defence.gov.au
b. Confidant
(INSERT CONFIDANT ADDRESS, FAX NUMBER AND EMAIL).
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14.2 A notice given in accordance with this clause 14 is deemed to be delivered:
a. if hand delivered, when received at the address;
b. if sent by pre-paid post, in three Working Days when sent within Australia and in eight

Working Days when sent by air mail from one country to another; or

C. if sent as an email, when the email enters the recipient’s information system, unless the
sender’s information system receives a message within one Working Day that the email
has not been delivered to the recipient,

but if the receipt, transmission or entry into the information system is not on a Working Day or
is after 5.00pm (recipient's local time) on a Working Day, the notice is deemed to be delivered
at 9.00am (recipient’s local time) on the next Working Day.

SIGNED AS A DEED POLL
(INSERT APPROPRIATE CONFIDANT’S EXECUTION CLAUSE)
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1. CONFIDENTIAL INFORMATION
1.1 (INSERT CONFIDENTIAL INFORMATION BEING PROVIDED)

PERMITTED PURPOSES
2.1 (INSERT PERMITTED PURPOSES)

RELEVANT THIRD PARTY
3.1 (INSERT RELEVANT THIRD PARTIES)
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PROGRESS CERTIFICATE

Progress Certificate Number: Contract Reference:

From:

[Contractor’'s name, address and
ACN/ARBN and ABN as applicable]

To:
[Commonwealth Representative]

Description of Milestone:

Contractor’s Certification:

The Contractor seeks Progress Certification from the Commonwealth of Australia for the
Milestone detailed on this Certificate. The Contractor certifies that the Milestone has been
achieved in accordance with the Contract No ..... (Amendment No (where applicable).....)
except where stated in this Certificate or an attachment to this Certificate (if any).

Authorised Signatory Printed Name

Position Held Date

Annex to Attachment to Draft Conditions of Contract (V4.0)

Issue of Certificate:

The Commonwealth of Australia issues this Certificate and acknowledges that the Milestone
detailed on this Certificate has been achieved by the Contractor to the satisfaction of the
Commonwealth Representative in accordance with the Contract, except to the extent that any
Defect or missing Milestone Supplies are identified in this Certificate or an attachment to this
Certificate.

Authorised Signatory Printed Name

Position Held Date
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FINAL ACCEPTANCE CERTIFICATE

Contract Reference: From:
[Contractor’'s name, address and
A.CN./ ARB.N and AB.N. as
applicable]
To:
[Commonwealth Representative]
Contractor’s Certification: Commonwealth’s Endorsement:
The Contractor seeks Final Acceptance Certification from the Commonwealth of Australia The Commonwealth of Australia is satisfied that the Contractor has fulfilled all of its obligations
for the Final Acceptance Milestone. The Contractor certifies that: under the Contract, except to the extent that the Contractor's obligations expressly or by
a. the Supplies function and integrate as required by [INSERT CONTRACT NUMBER implication survive the Final Acceptance Milestone, and the Contractor has therefore achieved
AND WHERE APPLICABLE, AMENDMENT NUMBER]; Final Acceptance for the purposes of the Contract.

b. the Contractor has fulfilled all of its obligations under the Contract, except to the extent
that the Contractor's obligations expressly or by implication survive the Final
Acceptance Milestone; and

c. the Contractor has no outstanding claims against the Commonwealth, except for:

(i) the Final Acceptance Milestone as calculated in accordance with the Contract;
and

(i) [WHERE APPLICABLE, INSERT DETAILS OF ANY OTHER CLAIM].

Authorised Signatory Printed Name Authorised Signatory Printed Name
Position Held Date Position Held Date
Annex to Attachment to Draft Conditions of Contract (V4.0) 1-D1
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GLOSSARY

ACRONYMS AND ABBREVIATIONS

PART 2

Abbreviation

Description

Abbreviation

Description

AAIl Accountable Authority Instructions CASR Commonwealth Assets Stocktaking Report
ABC Australian Building Code CBD Certification Basis Description
ABCC Australian Building and Construction CBT Computer Based Training
Commission - -
cCB Configuration Control Board
ABL Allocated Baseline -
CCM Concurrent Contract Milestone
ABN Australian Business Number
CCP Contract Change Proposal
ABR Australian Book of Reference - - -
CCR Configuration Change Register
ABS Australian Bureau of Statistics -
CCS Channel Control Site
ACE Australian Contract Expenditure —
CDIC Centre for Defence Industry Capability
ACEIT Automated Cost Estimating Integrated Tool - -
CDRL Contract Data Requirements List
ACM Asbestos Containing Material - -
Cl Configuration Item
ACMA Australian Communications and Media Authority - - -
CIOG Chief Information Officer Group
ACN Australian Company Number - -
CITIS Contractor Integrated Technical Information
ACSI Australian Communications Security Instructions Service
ACT Australian Capital Territory CM Configuration Management
ADF Australian Defence Force CMCA Contractor Managed Commonwealth Assets
ADF AA ADF Airworthiness Authority CMP Configuration Management Plan
AHWG Application Hosting Working Group CMS Contract Master Schedule
AIA Australian Industry Activity CcOoC Conditions of Contract
AlC Australian Industry Capability COl Critical Operational Issue
AIO Australian Industry Opportunity COMSEC Communications Security
ALDT Administration and Logistics Delay Time COTS Commercial-Off-The-Shelf
AM&C Aggregated Monitor and Control CP Contract Price
AMTC Australian Military Type Certificate CPRs Commonwealth Procurement Rules — December
2020
ANOC Alternate Network Operation Centre
; CR Commonwealth Representative
ANZ Australia and New Zealand
- - CRP Cost Reimbursement Payment
ARBN Australian Registered Body Number
- - - CSA Configuration Status Accounting
ASD Australian Signals Directorate
- - — CSC Commercial SATCOM Component
ASDSS Australian Defence Satellite Communications
(SATCOM) System CSClI Computer Software Configuration ltem
ASTDL ANZ Subcontractor Technical Data List CSR Contract Status Report
ATO Australian Taxation Office CTXP Contractor Transition Plan
ATP Acceptance Test Plan CWBS Contract Work Breakdown Structure
ATProc Acceptance Test Procedure DAL Data Accession List
ATR Acceptance Test Report DC-A Data Centre A
AV&V Acceptance Verification and Validation DC-B Data Centre B
BAC Budget at Completion DCF-D Defence Communication Facility — Darwin
CAGE Commercial and Government Entity DCS-C Defence Communication Station — Canberra
CAM Control Account Manager DCS-P Defence Communication Station — Perth
CASG Capability Acquisition and Sustainment Group DDR Detailed Design Review
CASP Commonwealth Assets Stocktaking Plan DEQMS Defence Estate Quality Management System
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Abbreviation

Description

DGTA-SCI Director General Technical Airworthiness — FBL Functional Baseline
System Certification and Integrity section - - - -
FCA Functional Configuration Audit
DI Defence Instruction Administrative Policy — - -
ADMINPOL FCPP Facilities Construction Project Plan
DI(G) Defence Instruction (General) FFE Furniture, Fixtures, and Equipment
DID Data Item Description FIC Fundamental Input to Capability
DISP Defence Industry Security Program FMECA Failure Mode, Effects and Criticality Analysis
DMS Data Management System FMR Final Materiel Release
DNOC Defence Network Operation Centre FOMM Facilities Operation and Maintenance Manual
DPN Defence Protected Network FPS Function and Performance Specification
DRAIC Defence-Required Australian Industry Capability FRAR Facilities Requirements Analysis Report
DRAICP Defence-Required Australian Industry Capability | | FTE Full-Time Equivalent
Plan FVEY Five Eyes
DRAICRR DRAIC Readiness Review G&A General and Administrative
DS&VS Defence Security and Vetting Service GEMS Garrison Estate Management System
DSN Defence Secret Network GEO Geostationary Earth Orbit
DSO Defence Spectrum Office GFD Government Furnished Data
DSPF Defence Security Principles Framework GFE Government Furnished Equipment
DSTG Defence Science and Technology Group GFF Government Furnished Facilities
DT&E Developmental Test and Evaluation GFI Government Furnished Information
E3 Electromagnetic Environmental Effects GFM Government Furnished Material
E&IG Estate and Infrastructure Group GFS Government Furnished Services
ECARS Equipment Certification to Access Radio GP Growth Plan
Frequency Spectrum
GST Goods and Services Tax
ECC Environmental Clearance Certificate
GUI Graphical User Interface
ECP Engineering Change Proposal
HAR Hazard Analysis Report
ED Effective Date
HE Human Engineering
EIS Engineering Information System
HEPP Human Engineering Program Plan
EMOS Estate Maintenance and Operation Services
HEWG Human Engineering Working Group
EMP Environmental Management Plan
HL Hazard Log
ENVMS Environmental Management System
HOTO Handover Takeover
ESD Ecological Sustainable Development
HRI Hazard Risk Index
ESM Emanation Security Manual
HSI Human System Interface
EUT End User Terminal
HSMP Health and Safety Management Plan
EUTIC End User Terminal Interoperability and
Certification HVAC Heating, Ventilation and Air Conditioning
EVM Earned Value Management HWCI Hardware Configuration Item
EVMP Earned Value Management Plan IAC International Agreement Component
EVMS Earned Value Management System IBR Integrated Baseline Review
EVMSR Earned Value Management System Review ICD Interface Control Document
EVPR Earned Value Performance Report ICE Imported Contract Expenditure
EVT Earned Value Techniques ICN Industry Capability Network / Industry Group
Representatives
FAC Final Acceptance Certificate
ICT Information and Communications Technology
FACP Facilities Plan
ICWG Interface Control Working Group
FACRR Facilities Readiness Review
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IETM

Interactive Electronic Technical Manual

MEC

Multiple Entry Consolidated

IETP Interactive Electronic Technical Publication MFPE Manual of Fire Protection Engineering
IF Intermediate Frequency MILIS Military Integrated Logistics Information System
ILS Integrated Logistic Support MLOC Minimum Levels of Operational Capability
IMR Initial Materiel Release MOA Memorandum of Agreement
IOR Indian Ocean Region MOE Measure of Effectiveness
10T In-Orbit Test MOP Measure of Performance
IP Intellectual Property MOQ Minimum Order Quantity
IPP Indigenous Procurement Policy MOS Measure of Suitability
IPT Integrated Product Team MOTS Military-Off-The-Shelf
IR&D Innovation Research and Development MOU Memorandum Of Understanding
IRMT Integrated  Reliability, Maintainability and MPP Mission Program Plan
Testability MPRR Mission Program Readiness Review
IRMTP Integrated  Reliability, = Maintainability and
Testability Plan MRI Master Record Index
IRMTWG IRMT Working Group MSR Mandated System Review
IRS Interface Requirements Specification MSTDT Mission System Technical Documentation Tree
ISCSS Interim SATCOM Certification Support Services | | MTDI Master Technical Data Index
ISM Information Security Manual NATO North Atlantic Treaty Organisation
ISP Integrated Support Plan NCB National Codification Bureau
IT Information Technology NCS Network Control Station
ITU International Telecommunication Union NMS Network Management System
ITU-R International ~ Telecommunications Union | | NSN NATO Stock Number
Radiocommunication Sector NTE Not-To-Exceed
V&V Independent Verification & Validation O&MM Operation and Maintenance Manual
i Integrated Waveform OCD Operational Concept Document
JAS-ANZ ézigltaﬁ;]\cécreditation System for Australia and New OCPP Operational Capability Preservation Plan
P Joint Project ODS Ozone Depleting Substances
KPls Key Performance Indicators OEM Original Equipment Manufacturer
LCC Life Cycle Cost OPP Open Plan Professional
LCCA Life Cycle Costing Analysis PACKPL Packaging Provisioning List
LCCMP Life Cycle Cost Management Plan PB Project Budget
LCCRM Life Cycle Cost Report and Model PBL Product Baseline
D Liquidated Damages PCA Physical Configuration Audit
LTI Long Lead Time Item PCBU Persons Conducting a Business or Undertaking
LLTIR Long Lead Time ltem Review PDR Preliminary Design Review
LMP Learning Management Packages PDR(F) Project Design Reports — Facilities
LOE Level of Effort PHEC Payload Hardware Equipment Chain
LORA Level Of Repair Analysis PHS&T ?;anfgéﬂgﬁon Handling,  Storage  and
Lot Life-of-Type PIP Process Improvement Plan
LSA Logistic Support Analysis PMB Performance Measurement Baseline
LSAR Logistic Support Analysis Record PMP Project Management Plan
M&C Monitoring and Control PNAR Performance Needs Analysis Report
MBSE Model-based Systems Engineering
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POR

Pacific Ocean Region

SDR

System Definition Review

PPE Personal Protective Equipment SDS Safety Data Sheet
PSPF Protective Security Policy Framework SE Systems Engineering
PTCD Payload Terminal Compatibility Demonstration SEI Software Engineering Institute
PWC Parliamentary Works Committee SEMP Systems Engineering Management Plan
QA Quality Assurance SGG Synthetic Greenhouse Gases
QMS Quality Management System SGS-E Satellite Ground Station — East
R&D Research and Development SGS-W Satellite Ground Station — West
RBC Related Body Corporate SICP Sovereign Industrial Capability Priority
RCM Reliability Centred Maintenance SIE Single Information Environment
REL Releasability SIH Smart Infrastructure Handbook
REQWG Requirements Working Group SIL System Integration Laboratory
RF Radiofrequency SINTP System Integration Plan
RMTS Requirements Management and Traceability SIP Site Installation Plan
System - -
SME Small to Medium Enterprises
RP Resident Personnel -
SMP Security Management Plan
RSPL Recommended Spares Provisioning List
SMS SATCOM Management System
RT Resident Team —
SOA Statement of Applicability
RTM Requirements Traceability Matrix -
SOD System Overview Document
RUMP Ramp Up Management Plan
SoS System of Systems
S&TE Support and Test Equipment
SOW Statement of Work
S&TEPL Support and Test Equipment Provisioning List . -
SPPR Spares Provisioning Preparedness Review
S&TEPPR Support and Test Equipment Provisioning - -
Preparedness Review SRMP Security Risk Management Plan
SA South Australia SRP System Review Plan
SAA System Acceptance Audits SRR System Requirement Review
SAC Supplies Acceptance Certificate SS System Specification
SADL Systems Approach to Defence Learning SSC Sovereign SATCOM Component
SAP System Accreditation Plan SSCC Support System Constituent Capabilities
SATCOM Satellite Communications SSDD System/Segment Design Document
SATOPS Satellite Operations SSDDR Support System Detailed Design Review
SAWG Security Accreditation Working Group SSDESC Support System Description
SCCG Security Classification and Categorisation Guide | | SSDP Supply Support Development Plan
SCIF Sensitive Compartmented Information Facility SSF Software Support Facility
SCP SATCOM Certification Plan SSFBL Support System Functional Baseline
SCPROC SATCOM Certification Procedure SsP System Security Plan
SCR Safety Case Report SSPP System Safety Program Plan
SCRAM Schedule Compliance and Risk Assessment | | SSSPEC Support System Specification
Methodology SSWG System Safety Working Group
SCSS SATCOM Certification Support Services STR Statement of Tax Record
SCSTD SATCOM Certification Standard SumM the sum of all Milestone amounts set out at
SCSWG SATCOM Certification Standards Working Annex B to Attachment B.
Group SWLIST Software List
SDD Software Design Document SWMP Software Management Plan
SDP Software Development Plan
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SWSP

Software Support Plan

TSP

Training Support Plan

TAC Tactical TT&C Telemetry, Tracking and Commanding
TAR Task Analysis Report TXRR Transition Requirements Review
TARR Task Analysis Requirements Review TXWG Transition Working Group
TAT Turn-Around-Time UAT User Acceptance Test
TCO Technology Control Officer UHF Ultra High Frequency
TCP Technology Control Plan uocC Unit of Competency
TD Technical Data V&V Verification and Validation
TDL Technical Data List V&VP Verification and Validation Plan
TDP Technical Data Plan VCRM Verification Cross Reference Matrix
TDSR Technical Data and Software Rights VET Vocational Education and Training
TDT Technical Documentation Tree WBS Work Breakdown Structure
TEL Training Equipment List WG Working Group
TEPPR Training Equipment Provisioning Preparedness WHS Work Health and Safety
Review
WHSMS Work Health and Safety Management System
TNGRR Training Readiness Review
WHSP Work Health and Safety Plan
TPM Technical Performance Measure
WOG Whole of Government
TRA Technical Regulatory Authority -
WOL Whole of Life
TRR Test Readiness Review
TRS Training Requirements Specification
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Term Definition
ABC means the Australian Building and Construction Commissioner referred to in

Commissioner

subsection 15(1) of the Building and Construction Industry (Improving
Productivity) Act 2016 (Cth).

ABCC means the Australian Building and Construction Commission referred to in
subsection 29(2) of the Building and Construction Industry (Improving
Productivity) Act 2016 (Cth).

Acceptance means signature by the Commonwealth Representative of a SAC in accordance
with clause 6.8 of the COC; and ‘Accept’ has a corresponding meaning.

Acceptance means V&V activities conducted in accordance with clause 7.2 of the SOW for

Verification  and | the purposes of achieving Acceptance of Supplies.

Validation

ACE means each ACE Measurement Point specified in Table 1 of Attachment F.

Measurement

Point

ACE means the ACE Measurement Rules in Annex K to Attachment B.

Measurement

Rules

ACE Value means the Australian dollar value of ACE.

Achieved ACE means, in respect of an ACE Measurement Point, the ACE expressed as a

Percentage percentage of the Total Contract Expenditure.

ADF Capability has the meaning given in clause 1.3.1b of the COC.

Objectives

Administration and | means the period during which Maintenance is delayed for reasons of an

Logistics Delay | administrative or logistics nature, including waiting for a spare to become

Time available, waiting for an item of S&TE in order to perform Maintenance, waiting

for transportation, waiting to use a facility required for Maintenance, and waiting
for Maintenance Personnel to become available.

Administrative
Change

means an administrative Engineering Change Proposal. A change is considered
to be administrative if it amends Technical Data, but has no technical impact on
the supported materiel's form, fit, function, physical performance, logistic or
Maintenance Support arrangements. This is intended to be limited to such things
as:

a. typographic and grammatical errors;
b. incorrect page numbering;

c. incorrect nomenclature; and

d. incorrect contact information,
(reference DMSP (ENG) 12-2-005)

AIC Compliance
Certificate

means a certificate in the form of Annex | to Attachment I.

AIC Objectives

has the meaning given in clause 1.3.1c of the COC.

AIC Obligations

means the obligations under the Contract relating to AlIC and for the avoidance
of doubt includes the following obligations:

a. a. the obligations on the Contractor under clause 4 of the COC, clause 11 of
the SOW and Attachment F; and

b. b. the Essential AIC Obligations.

AlIC Remediation
Plan

has the meaning given in clause 4.4.1 of the COC.
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AIC Subcontractor

means a Subcontractor identified as an AlIC Subcontractor in Attachment H.

AIC Subcontractor
Obligations

means the obligations of an AIC Subcontractor under the relevant Approved
Subcontract relating to AIC and for the avoidance of doubt includes the
obligation to comply with the relevant Subcontractor AIC Plan.

Allocated Baseline

means

a. the current Approved documentation for a Cl, which describes the functional,
performance, interoperability and interface characteristics that are allocated
from those of the higher-level ClI, interface requirements with interfacing Cls,
additional design constraints, and the Verification required to demonstrate
achievement of those specified characteristics.

Approval a. b. for a data item, has the meaning given by clause 2.4.4 of the SOW; and
b. c. in every other context, means the act of the Commonwealth
Representative approving a particular claim, proposal or course of action as
a basis for further work, under the Contract.
Approval in either case does not constitute Acceptance; and ‘Approve’ and
‘Approved’ have a corresponding meaning.
Approved means a Subcontractor that is listed in Attachment H; and ‘Approved
Subcontractor Subcontract’ means a contract between the Contractor and an Approved
Subcontractor. For the avoidance of doubt, an AIC Subcontractor is an
Approved Subcontractor.
Approved has the meaning given to the term Approved Subcontractor in the Contract
Subcontractor (Support); and ‘Approved Subcontract (Support)’ means a contract between the
(Support) Contractor and an Approved Subcontractor (Support).
Approved means a deed substantially in the form of Annex A to Attachment I.
Subcontractor
Deed
Approved means a Problematic Substance that is:
Substance a. specified by the Commonwealth in writing for use under the Contract;
b. embedded within GFE;
c. Approved in the Hazard Log for inclusion in the Supplies; or
d. Approved and used for the purpose(s) specified in the Approved HSMP or
the Approved PMP, as applicable.
Asbestos has the meaning given in subregulation 5(1) of the Work Health and Safety
Containing Regulations 2011 (Cth).

Material or ACM

As-Constructed

means the physical configuration, including Fit-Out where required, of a Facility
when the Building Works meet the Commonwealth Representative’s functional
requirements for Completion.

Assets Register

means the log used by the Contractor for recording Contractor Managed
Commonwealth Assets.

Associated Parties

means other entities (including other contractors, Commonwealth organisations
and other government organisations) performing activities related to the
Supplies, the Capability, or otherwise having a connection with the work
performed under the Contract.

Audit

means a systematic, independent and documented process for obtaining audit
evidence and evaluating it objectively to determine the extent to which audit
criteria are fulfilled.
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Term Definition
Australian has the meaning given in clause 4.2 of the ACE Measurement Rules.
Contract

Expenditure or
ACE

Australian Entity

means:

a. a company registered under the Corporations Act 2001 (Cth) or a company
registered under the Companies Act 1993 (New Zealand);

b. a body corporate formed or incorporated in Australia or New Zealand; or

c. a foreign-owned company in Australia or New Zealand, and which has a
registered body number (ie, ARBN or NZRBN),

carrying on business through a permanent establishment in Australia or New
Zealand, including as evidenced though employment and the conduct of
business operations in Australia or New Zealand.

Australian Industry

means Australian Entities that perform work in Australia or New Zealand.

Australian Industry
Activity or AIA

means the activities identified as Australian Industry Activities in Attachment F.

Australian Industry
Capability or AIC

means the program of activities set out in the Contract to achieve the
Government and Defence policies for Australian Industry.

Australian Industry
Capability Plan or
AIC Plan

means the plan set out in Annex B to Attachment F.

Australian Industry

means an opportunity to achieve enhanced outcomes against the AIC

Opportunity or Objectives.

AIO

Australian Privacy | has the same meaning as in the Privacy Act 1988 (Cth).

Principles

Authorisation means a licence, accreditation, permit, registration, regulatory approval, Export
Approval or other documented authority (however described), required by law
and necessary for the delivery of the Supplies or the performance of the
Contract.

Base Date means the currency exchange rate between source currency and AUD

Currency available from www.rba.gov.au/statistics/frequency/exchange-rates.html that

Exchange Rate

applied at the Base Date.

Baseline

see Configuration Baseline.

Building Code

means the Code for the Tendering and Performance of Building Work 2016 in
force pursuant to section 34 of the Building and Construction Industry (Improving
Productivity) Act 2016 (Cth).

Building Works

has the same meaning as “Commonwealth Funded Building Work” under the
Building Code (as amended from time to time) and, as at the Effective Date,
means an architectural or engineering work, and includes:

a. the construction, alteration, repair, refurbishment or fitting out of buildings
and other structures;

b. the installation, alteration or repair of plant and equipment designed to be
used in, or in relation to, the provision of services for buildings and other
structures;

c. the undertaking, construction, alteration or repair of landscaping and
earthworks (whether or not in relation to buildings and other structures);

d. the demolition, destruction, dismantling or removal of:
(i) buildings and other structures;
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(i) plant and equipment falling within paragraph (b); and
(iii) earthworks;

e. the clearing of land and the development of land for use as urban land or
otherwise; and

f. an activity described in paragraph (a), (b), (c) or (d) that relates to:
(i) atemporary building or structure; or
(i) a demountable building or structure,
but does not include:
g. the production of, or anything done in relation to, intangible things;
h. the production of, or anything done in relation to, movable property;

i. the installation, alteration or repair of plant or equipment where the plant or
equipment:
(i) is not designed to be used in, or in relation to, the provision of services
for a building or other structure; and
(ii) is not necessary or desirable to make a building or structure a complete
building or structure.

Building Works
Subcontract
Tender

Documentation

a. the designs for the Building Works Approved by the Commonwealth;

b. the conditions of subcontract which must, unless otherwise expressly
directed in writing by the Commonwealth be substantially similar to the
Department of Defence (Estate and Infrastructure Group) Medium Works
Contract template available at
https://www.defence.gov.au/estatemanagement/support/Suite Contracts/mw
contract.asp;

c. arequest for tender for the Building Works; and

d. any other documentation necessary for that the Building Work to be
subcontracted to an Approved Subcontractor

Note to tenderers: This definition will be updated based on the preferred
tenderer’s solution and the outcomes of negotiations with the successful
tenderer

Capability

means the ability to achieve a desired operational effect in a nominated
environment within a specified time and to sustain that effect for a designated
period. The Sovereign SATCOM Component (SSC) Capability is achieved
through the employment of the Mission System(s), the Support System, and
other inputs provided by Defence, so as to meet all requirements under the
Contract and the Contract (Support).

Capability State

means the differing states of the Capability System and any intermediate state.

Capability System

means the Materiel System combined with all other elements provided by the
Commonwealth, including Personnel and Facilities.

CASsafe has the meaning given in the CASG WHS Management System (CASsafe).

Regulated

Hazards

Cataloguing means the act of recording and promulgating selected management data
relating to Stock Items in the catalogues of the MILIS (or its replacement) global
record and other supply systems.

Certification means:

a. for the purposes of clauses 8 and 9 of the SOW, certification by an
organisation accredited by the JAS-ANZ, or an equivalent certification body
acceptable to the Commonwealth, and ‘Certified’ has a corresponding
meaning; and
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b. in relation to the certification of Supplies, the end result of a process which
formally examines and documents compliance of Supplies against
predefined standards, to the satisfaction of the certificating authority.

Certification Basis

means the suite of standards against which materiel is to be certified, derived
from or judged to be equivalent to a subset of the materiel standards approved
by an applicable regulatory authority.

Certification Basis

means the document listing, inter-alia, the individual Certification Basis

Description requirements and the evidence that demonstrates Contractor compliance with
the requirements.
Change of Control | means:

a. a body corporate or entity that Controls the Contractor, the Guarantor or a
Funding Entity at a certain point in time ceases to Control the Contractor, the
Guarantor or a Funding Entity (as the case may be); or

b. abody corporate or entity that does not Control the Contractor, the Guarantor
or a Funding Entity at a certain point in time comes to Control the Contractor
the Guarantor, or a Funding Entity (as the case may be).

Circuit Layout

means a circuit layout that is protected under the Circuit Layouts Act 1989 (Cth)
or the corresponding laws of any other jurisdiction.

Claim means a claim, demand, suit or proceeding of any kind, including by way of court
proceedings, proceedings in the nature of arbitration, mediation or other
methods of dispute resolution and administrative claims and proceedings
(whether or not before a tribunal).

Codification means the act of establishing and maintaining Stock Item identification and

related data under the Defence cataloguing system and/or the national system
of another country participating in the NATO codification system.

Cadification Data

means:

a. for items of Supplies not already codified in the NATO Codification System,
the engineering drawings, standards, specifications and/or technical
documentation required to fully identify the items designated by the
Commonwealth to support the equipment covered by the Contract; or

b. for items of Supplies already codified in the NATO Codification System, the
details of that codification.

Commercial and
Government Entity
Code

means the code that identifies the manufacturer of an item in the NATO
Codification System.

Commercial Iltem

means an item that is:

a. available to the general public or in the market for defence goods and
services for supply on standard commercial terms; and

b. able to be used for its intended purpose under the Contract without
development or modification (except for any minor modification or
reconfiguration that is necessary and commonly required to install the item).

Commercial has the meaning given in clause 2.3 of the OCD (Annex B to Attachment A of
SATCOM this Contract).

Component

Commercial means Software that is:

Software

a. a Commercial Item;

b. supplied without further development or modification in conjunction with a
Commercial ltem, under the standard commercial terms applicable to that
item; or

c. Free and Open Source Software.
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Commercial TD

means TD that is:
a. a Commercial ltem; or

b. supplied, without further development or modification in conjunction with a
Commercial ltem or Commercial Software under the standard commercial
terms applicable to that item or software.

Commercialise

means, in respect of the Commonwealth or any of its sublicensees, to exploit
the IP in TD, Contract Material or Software in return for payment of a Royalty or
a commercial return to the Commonwealth or the sublicensee; and
Commercialised has a corresponding meaning.

Commonwealth
Contractor

means a person (other than the Contractor, a Subcontractor or a Subcontractor
(Support)) engaged by the Commonwealth to provide goods or services to the
Commonwealth.

Commonwealth
Default

means a Default by the Commonwealth, a Commonwealth Officer or a
Commonwealth Contractor.

Commonwealth
Funded Building
Works

has the meaning given in the Building Code.

Commonwealth
Mandated GFM

means GFE or GFD identified as ‘Commonwealth Mandated GFM’ in to
Attachment E.

Commonwealth
Officer

means any of the following:
a. a Minister of State for the Commonwealth;

b. a person employed or engaged under the Public Service Act 1999 (Cth) or
the Members of Parliament (Staff) Act 1984 (Cth);

c. a person who is included in Defence Personnel; and
d. a member of the Australian Federal Police.

Commonwealth
Personnel

means any Commonwealth Officers, Defence Personnel and any other agents
of the Commonwealth.

Commonwealth
Premises

means any of the following that is owned, leased, occupied or operated by the
Commonwealth:

a. an area of land or any other place (whether or not enclosed or built on);
b. a building or other structure; and
c. avehicle, a vessel (including a submarine) or an aircraft.

Commonwealth
Property

means property of any kind (including GFM) owned or leased by, or in the
possession of, the Commonwealth.

Commonwealth
Service Provider

means a person (including an officer or employee of the person) engaged to

perform a function, or discharge a duty, of the Commonwealth, including a

person engaged to provide:

a. professional, administrative, contract management or project management
services to Defence; or

b. technical management or assurance services, including verification and
validation, safety, certification, security or capability development,

but does not include Excluded Parties.

Commonwealth
Software

Note to tenderers: The Commonwealth will own any IP created under the
Contract or a Subcontract in respect of Commonwealth Software.
means:

a. any Software of the type described in Annex D to the TDSR Schedule in
respect of an item of Supplies specified in that Annex; and

b. any developments, modifications or improvements to that Software.
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Commonwealth
(Support) Default

has the meaning given to the term Commonwealth Default in the Contract
(Support).

Commonwealth
Strategic Interest
Issue

means any issue that involves an actual, potential or perceived risk of an
adverse effect on the interests of the Commonwealth, including:

a. protecting Australia’s national security requirements, in accordance with all
Commonwealth requirements and policies, statutory requirements and
Defence Departmental requirements;

b. ensuring that no Commonwealth TD, Commonwealth Software or
Confidential Information is exported (or capable of being exported) outside
of Australia, or is disclosed or transmitted (or capable of being disclosed or
transmitted) to any person who does not hold (or is not eligible to hold) an
Australian security clearance, unless the Commonwealth Representative
has given its prior written consent (in its absolute discretion);

c. ensuring compliance by the Contractor and its Related Bodies Corporate,
and Subcontractors with Australia’s national security requirements, in
accordance with all Commonwealth requirements and policies, statutory
requirements and Defence Departmental requirements.

Commonwealth
TD

Note to tenderers: The Commonwealth will own any IP created under the
Contract or a Subcontract in respect of Commonwealth TD.
means:

a. any TD of the type described in Annex D to the TDSR Schedule in respect
of an item of Supplies specified in that annex; and

b. any developments, modifications or improvements to that TD.

Competency

means the consistent application of knowledge and skill to the standard of
performance required in the workplace. It embodies the ability to transfer and
apply skills and knowledge to new situations and environments.

Completion

means the point in time when, in respect of the Building Works:

a. they are complete except for minor Defects which do not prevent the
Facilities from being reasonably capable of being properly occupied, used,
operated and maintained for their intended purpose;

b. those inspections and tests which are required by the Contract have been
carried out and passed;

c. the Contractor has satisfied all HOTO and information obligations as required
by the Contract;

d. all documents and other information required for the occupation, use,
operation and maintenance of the Building Works have been Approved; and

e. without limiting paragraphs a to d, the Contractor has done everything which
the Contract requires it to do as a condition precedent to achieve Completion.

Concurrent
Contract Milestone
or CCM

means those Milestones (if any) identified in Annex B to Attachment B as
Concurrent Contract Milestones.

Confidential
Information

means:
a. any information in the Contract that is identified in Attachment N;

b. any information that is Confidential Information (as that term is defined in the
Contract (Support)); and

c. any other information:
(i) that is commercially sensitive (not generally known or ascertainable);

(i) the disclosure of which would cause unreasonable detriment to the
owner of the information or another party; and

(iii) that was provided with an express or implied understanding that it would
remain confidential,
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but does not include information that:
d. is or becomes public knowledge other than by breach of the Contract;

e. is in the possession of a party without restriction in relation to disclosure
before the date of receipt; or

f. has been independently developed or acquired by the receiving party.

Configuration
Audit

means product configuration Verification accomplished by inspecting
documents, products and records; and reviewing procedures, processes, and
systems of operation to Verify that the product has achieved its required
attributes (performance requirements and functional constraints) and the
product's design is accurately documented. Includes both functional and
physical configuration audits.

Configuration
Baseline
‘Baseline’)

(or

means:

a. in the context of a product, an agreed-to description of the attributes of a
product, at a point in time, which serves as a basis for defining change, for
conducting Verification and Validation, and for other management activities;

b. in the context of documentation, an approved and released document, or a

set of documents, each of a specific revision; the purpose of which is to
provide a defined basis for managing change;

c. in the context of Configuration Management documents, the currently
approved and released configuration documentation; and

d. in the context of a Software product, a released set of files comprising a
Software version and associated configuration documentation.

Configuration
Control

means:

a. in the context of configuration documentation, a systematic process that
ensures that changes to released configuration documentation are properly
identified, documented, evaluated for impact, approved by an appropriate
level of authority, incorporated, and Verified; and

b. in the context of a product, the CM function that ensures changes to and
variances from an approved Configuration Baseline are properly identified,
recorded, evaluated, approved or disapproved, and incorporated and
Verified as appropriate; including the implementation of all approved and
released changes into:

(i) the applicable configurations of a product;
(i) associated product information; and

(iii) supporting and interfacing products and their associated information.

Configuration
Control Board

means the group comprising executive, technical, logistics and other
representatives who review and recommend approval or disapproval of changes
and variances to an approved configuration managed product (Mission System,
Cl, or other product) and its supporting documentation. There may be
Commonwealth, Contractor and Subcontractor CCBs, as applicable to the
Contract. The composition of the required CCB is normally defined in each
organisation’s CM plans.

Configuration
Identification

means:
a. in the context of an identification process, the unique identifiers for a product
and its configuration documents; and
b. in the context of a CM activity, the systematic process of selecting the
product attributes, organising associated information about the attributes,
and stating the attributes. This CM activity encompasses the:
(i) establishment of a structure for products (including the selection of Cls)
for product configuration information;
(i) determination of the types of configuration documentation required for
each Cl to select, define, document, and baseline product attributes;
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(iii) issuance of numbers and other identifiers affixed to the Cls and to the
technical documentation that defines the CI's configuration; and

(iv) release of Cls and their associated configuration documentation, and
establishment of Configuration Baselines for Cls.

Configuration ltem

means an aggregation of hardware/Software, a combination of both, or any of
its discrete proportions, which satisfies an end item use function and is
designated for separate Configuration Management.

Configuration means a technical and management process for establishing and maintaining

Management consistency of a product's performance, functional, and physical attributes with
its requirements, design and operational information throughout its life.

Configuration means the Configuration Management activity that formalises the recording and

Status Accounting

reporting of the established product configuration information, the status of
requested changes, and the implementation of approved changes including
changes occurring to product units during operation and maintenance.

Consolidated
Group

means a Consolidated Group or a MEC group as those terms are defined in
section 995-1 of the Income Tax Assessment Act 1997 (Cth).

Constructive Total
Loss

means

a. in respect of the Spacecraft, loss of 90% of Spacecraft capacity required
under the Contract, or loss of 90% of Spacecraft life required under the
Contract (or both); and

b. in respect of the Launch, [to be discussed during ODIA / negotiations].

Note to tenderers: the development of a Constructive Total Loss Formulae
and a Partial Loss Formulae will be completed once the satellite
performance specifications have been finalised with the preferred
tenderer. For the Spacecraft, the Partial Loss Formula will define how
satellite “capacity” and “lifetime” are measured for insurance purposes
i.e. the proportion of the Sum Insured to be paid in the event of a
loss. Once the total Partial Loss Formula is 90% the satellite is a
Constructive Total Loss.

Consumable

means a non-Repairable ltem (non-Rl) which is consumed, or used beyond
recovery in normal use, including non-Rls such as ammunition, adhesives,
rivets, paint, fuel, lubricants, sealants, sheet metal, lock wire, nuts, bolts,
cleaning materials and electrical wiring cables.

Contamination

means the presence in, on or under land, air or water of a substance or emission
(whether solid, liquid, gas, odour, heat, sound, vibration or radiation) at a
concentration above the concentration at which the substance is normally
present in, on or under the land, air or water in the same locality, that presents
a risk of Environmental Harm, including harm to human health or any other
aspect of the Environment, or could otherwise give rise to a risk of non-
compliance with any statutory requirement for the protection of the Environment.

Continuation

means Training that users can voluntarily undergo, or training that unit

Training Commanders can direct staff to undergo, on an as-required basis, in order to
maintain currency and skill in relation to the Capability.

Contract means the COC (including the Details Schedule), the attachments including the
Statement of Work, and any document expressly incorporated as part of the
Contract.

Contract (Support) | means the contract [INSERT CONTRACT NUMBER] between the

Commonwealth and the Contractor entered into, or to be entered into, in
connection with the provision of Services for the sustainment of the Supplies
provided under this Contract.
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Contract Change | means a proposal in the format required by and submitted in accordance with
Proposal clause 11.1 of the COC.

Contract Material

means information, other than TD or Software, reduced to a material form
(whether stored electronically or otherwise) that is delivered or required to be
delivered to the Commonwealth under the Contract.

Contract Price

means the amount specified in Annex A to Attachment B as the Contract Price.

Contractor Default

means a Default in relation to the Contract by the Contractor, Contractor
Personnel or Contractor (Support) Personnel.

Contractor
Managed
Commonwealth
Assets

means any item of Commonwealth Property subject to inventory and stock
control that is in the care, custody or control of the Contractor or Contractor
Personnel for the purposes of the Contract.

Contractor means each of the following:
Personnel a. an employee, officer or agent of the Contractor;
b. a Subcontractor; and
c. an employee, officer or agent of a Subcontractor.
Contractor means any of the following:
Premises a. premises owned by the Contractor, a Related Body Corporate of the
Contractor, a Subcontractor or a Subcontractor (Support); and
b. premises (including any GFF):
(i) that is leased by, or licensed to, the Contractor, a Related Body
Corporate of the Contractor, a Subcontractor or a Subcontractor
(Support); and
(i) where the Contractor, Related Body Corporate, the Subcontractor or the
Subcontractor (Support) is responsible for controlling physical access to
the premises.
Contractor means the party (other than the Commonwealth) to the Contract (Support).
(Support)
Contractor has the meaning given to the term Contractor Default in the Contract (Support).

(Support) Default

Contractor has the meaning given to the term Contractor Personnel in the Contract
(Support) (Support).

Personnel

Control Note to tenderers: In relation to any Committed Financing Proposal,

depending on the models proposed by a tenderer in a Committed
Financing Proposal, the Commonwealth may revise the definition of
Control below as it applies to Funding Entities to ensure that
“constructive” control, not currently referred to within the Control
definition below, is also captured in this definition.

means, in relation to the Contractor, the Guarantor, or any Funding Entity, any
of the following:

a. the ability to exercise or control the exercise of the right to vote in respect of
more than 50% of the voting shares or other form of voting equity in the
Contractor, the Guarantor or the Funding Entity;

b. the ability to dispose or exercise control over the disposal of more than 50%
of the shares or other form of equity in the Contractor, the Guarantor or the
Funding Entity;

c. the ability to appoint or remove a majority of the directors of the Contractor,
the Guarantor or the Funding Entity;
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d. the ability to exercise or control the exercise of the casting of a majority of
votes at the meeting of the board of directors of the Contractor, the Guarantor
or the Funding Entity; or

e. the capacity to determine the outcome of decisions about the financial and
operating policies of the Contractor, the Guarantor or the Funding Entity,
taking into account any practical influence a person is able to exert and any
practice or pattern of behaviour.

Controller

has the same meaning as in the Corporations Act 2001 (Cth).

Conversion
Training

means training on the systems being provided under the Contract, which occurs
after the Introduction into Service Training, and which is conducted throughout
the LOT of the Mission System to cover attrition and replacement Personnel.

Copyright

means any existing or future copyright as defined under the Copyright Act 1968
(Cth) or the corresponding laws of any other jurisdiction in any original literary
and artistic works, computer programs and Software, sound recordings and any
other works or subject matter whether stored electronically or otherwise in which
copyright subsists and may subsist in the future.

Corrective
Maintenance

means those actions necessary to restore items or systems (both hardware and
software) to a satisfactory condition or level of performance after Failure or other
unsatisfactory condition has been detected. It may be performed on any item,
irrespective of whether another form of Maintenance (such as Preventive
Maintenance) is also defined for the item. In some cases the Corrective
Maintenance action necessary may be equivalent to a Preventive Maintenance
task defined for the item. Corrective Maintenance may also occur as a result of
a suspected Failure, even if further investigation indicates that no actual Failure
occurred.

Critical Industrial
Capability

means a specific Industry Capability that Australia seeks a level of access to,
or control over, as identified in a SICP Industry Plan. Critical Industrial
Capabilities applicable to the Contract are identified in Attachment F

Critical Resources

means those resources which are not new but require special management
attention due to schedule constraints, cost implications, or known scarcities.

Dangerous Goods

has the meaning given in the Australian Code for the Transport of Dangerous
Goods by Road and Rail (extant edition and as amended from time to time).

Data Management
System

means the Contractor's system for providing on-line access to data items in
accordance with clause 2.3 of the SOW.

day

means a calendar day.

Default

means any of the following:

a. a breach of an express or implied provision of the Contract by a party to the
Contract; and

b. a breach of a general law duty or an applicable law in relation to the Contract
by any of the following:

(i) the Commonwealth or Commonwealth Personnel;

(i) a Commonwealth Contractor or an employee, officer or agent of a
Commonwealth Contractor;

(iii) the Contractor or Contractor Personnel; and
(iv) the Contractor (Support) Personnel.

A breach of a general law duty or an applicable law by Commonwealth
Personnel, a Commonwealth Contractor or an employee, officer or agent of a
Commonwealth Contractor is taken to be a Default by the Commonwealth.

A breach of a general law duty or an applicable law by Contractor Personnel or
Contractor (Support) Personnel is taken to be a Default of the Contractor.
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Defect

means a defect, fault (including a fault which results in a Failure), damage,
malfunction or omission, including in relation to:

a. operation, performance or functionality; or
b. design, manufacture, workmanship or materials.
and ‘Defective’ has a corresponding meaning.

Without limiting the above, Supplies are Defective if they do not conform to the
requirements of the Contract. A defect, fault, damage, malfunction or omission
is not a Defect to the extent that it results from fair wear and tear.

Defence

means the Department of Defence and/or the Australian Defence Force.

Defence
Environmental
Requirements

The Defence Environmental Management System and Defence Environmental
Plan which relate to the Site or the Building Works and includes any procedures,
instructions, requirements and standing orders which have been developed or
issued under the Defence Environmental Management System or Defence
Environmental Plan (as the case may be).

Defence Medium
Works Contract

means the Defence Medium Works Contract template as amended from time
to time and available at
https://www.defence.gov.au/estatemanagement/support/SuiteContracts/mwco
ntract.asp.

Defence
Personnel

means an employee of the Department of Defence or a member of the
Australian Defence Force (whether of the Permanent Forces or Reserves as
defined in the Defence Act 1903 (Cth)) and the equivalents from other
organisations on exchange to Defence.

Defence Property

means Commonwealth Property administered by Defence.

Defence Purpose

means any purpose related to any of the following:
a. the defence and defence interests of Australia;
b. the national security of Australia;

c. the provision of aid or assistance in respect of an emergency or disaster
(whether natural or otherwise);

d. peacekeeping or peace enforcement activities;

e. the maintenance, upgrade, development, modification, integration and
through life support and operation of the Capability and related Defence
capabilities;

f. collaboration with, and the participation in initiatives or activities involving,
foreign government organisations, Government Agencies or bodies relevant
to any of the matters referred to in paragraphs a to e above; and

g. collaboration with, and the participation in initiatives or activities involving,
state or territory government bodies, Government Agencies and
organisations and scientific bodies and organisations; and

h. conducting any approach to market in relation to a matter described in
paragraphs a to g above.

Defence-Required
Australian Industry

means an Industry Capability provided by one or more Australian Entities that
provides specific outcomes required by Defence, and which is described in

Capability or Attachment F. A DRAIC is a combination of DRAIC Elements that can be:
DRAIC a. organised and operated to provide the required outcome; and

b. applicable to the acquisition and/or the sustainment of a Materiel System.
Defence includes all policies, plans, manuals, guidelines, instructions (including

Requirements

departmental procurement policy instructions) and other Commonwealth or
Defence requirements which are, or may become, applicable to the design and
construction of the Facilities.
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Defence Service | means a person, other than Defence Personnel, involved in Defence work or
Provider engaged by Defence.

Deliverable(s)

has the meaning given to that term in the Contract (Support).

Delivery Schedule

means Attachment C.

Deviation means written authorisation to depart from the originally specified requirements
for a product before its production, granted following an application for a
Deviation submitted before the event, when a condition is identified as not being
able to be achieved, such as any of the following:
a. test requirement;
b. process requirement;
c. material requirement; and
d. quality system requirement.

Dispute means any dispute, difference or disagreement between the parties arising out

of or in connection with this Contract or the Contract (Support), including any
dispute or difference as to the formation, validity, existence or termination of this
Contract or the Contract (Support).

DMS Contract
Data

has the meaning given by clause 2.3.2 of the SOW.

document

includes each of the following:

a. any paper or other materials on which there are writing, marks, figures,
symbols or perforations having meaning for persons qualified to interpret
them; and

b. any article or material from which sound, images, or writings are capable of
being reproduced with or without the aid of any other article or device.

DRAIC Element

means a component element of a DRAIC and includes, as separate DRAIC
Elements, infrastructure, hardware, Software, materiel, facilities, personnel,
information and communications technology (ICT), processes, and Technical
Data.

Earn Back | means for each Milestone listed in Attachment D, the Earn Back Criterion

Criterion specified in Table D1 in Attachment D for that Milestone.

Earned Value | means the program set out in clause 3.2.5 of the SOW for integrating scope,

Management schedule, and resources and for measuring project performance under the
Contract. It compares the amount of work that was planned with what was
actually earned and what was actually spent to determine if cost and schedule
performance are as planned. It also includes the management action to correct
deviations from the plan.

Earned Value | means a system that complies with clause 3.2.5 of the SOW.

Management

System

Effective Date

is the date specified as the Effective Date in the Details Schedule of this
Contract.

Effectivity means a designation, defining the product range (eg, serial numbers, block
numbers, batch numbers, lot numbers, models, dates or event) at which a
specific product configuration applies, a change is to be or has been affected,
or to which a variance from that product information applies.

Engineering means a formal written proposal by the Commonwealth or the Contractor,

Change Proposal

prepared in accordance with the terms of the Contract, by which a change to a
Baseline of an article, either delivered or to be delivered, is proposed, described,
or justified, and submitted to the approval authority. An Engineering Change
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Proposal may require revision of product configuration documentation,
including:
a. the contract specification;
b. the engineering drawings; and
c. any document referenced from the documents identified in either subclause
aorb.
Engineering means the Contractor's system, as required under clause 4.5.3 of the SOW,
Information which is used and generated by the systems engineering processes to provide
System access to the relevant technical information, decisions and rationale that
describe the current state of system development and evolution. The EIS
includes information produced by the Contractor and Approved Subcontractors.
Engineering has the meaning given to that term in the Contract (Support).
Services
Engineering means the organisation of hardware, Software, materiel, Facilities, Personnel,
Support processes, and Technical Data needed to enable engineering and design-
management services to be competently provided for the Materiel System
throughout its LOT. Engineering Support includes software support and
SATCOM certification support.
Enterprise has the same meaning as in the Fair Work Act 2009 (Cth).
Agreement

Environment

in the context of environmental management, means any of the following:
a. ecosystems and their constituent parts;

natural and physical resources;

the qualities and characteristics of locations, places and areas;

noise; and

the social, economic, aesthetic and cultural aspects of a thing mentioned in
paragraphs a, b or c.

©® oo o

Environmental
Harm

means any actual or threatened adverse impact on, or damage to, the
Environment.

Environmental
Incident

means any Environmental Harm or Contamination caused by or in relation to
the Contractor’s activities.

Environmental
Management
System

has the meaning given to that term in AS/NZS ISO 14001:2004.

Environmental

means the minimisation of Environmental Harm wholly or partially caused by the

Outcomes Materiel System or its use, achieved through the elimination of environmental
hazards and minimisation of environmental risks.

Essential AIC means each of the obligations set out in clause 4.2 of the COC.

Obligations

Excepted Risk

means an event or circumstance that is any of the following:

a. anactof God, including a natural disaster, such as a bushfire, an earthquake,
a flood, a landslide or a cyclone;

b. war, invasion, acts of foreign enemies, hostilities between nations, a terrorist
act as defined in section 100.1 of the Criminal Code, civil insurrection or
militarily usurped power;

c. confiscation by governments or public authorities; and

d. ionising radiation, contamination by radioactivity from nuclear fuel or waste,
or combustion of nuclear fuels,
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except to the extent that the event or circumstance (or any resulting delay, loss
or damage):

e. arose out of or as a consequence of a Contractor Default or a Contractor
(Support) Default; or

f. could have been prevented or mitigated, by reasonable care on the part of
the Contractor, Contractor Personnel or the Contractor (Support) Personnel.

Excluded Parties

means the parties identified as such in Annex E to the TDSR Schedule.

Exclusion
Sanction

has the same meaning as in subsection 3(3) of the Building Code.

Export Approval

means an export licence, agreement, approval or other documented authority
(however described) relating to export, required from the relevant authority in
the country of origin and necessary for the performance of the Contract,
including the provision and use of the Supplies.

Extant ADF
SATCOM
Systems

means any SATCOM systems, subsystems or elements owned by the
Commonwealth and currently in use to deliver ADF SATCOM capability; such
as existing ground based facilities, equipment and software including:

a. Satellite Ground Station — West (SGS-W) system elements;

b. Satellite Ground Station — East (SGS-W) system elements;

c. JP2008 Ph5B2 Network Management System (NMS) system elements;
d

. JP2008 PH3F Ground Segment Operations Centre (GSOC) (located in the
DNOC) and the Backup Ground Segment Operations Centre (BGSOC)
(located in the ANOC) system elements; and

e. Ultra High Frequency (UHF) Network Control System (NCS) all elements.

Facilities

means all mobile, fixed, permanent and semi-permanent buildings, structures,
installations, and the associated machinery, plant and utilities for the operating,
engineering, Maintenance, supply, Training, and administrative elements of a
Materiel System.

Failure

means the inability of a system or component to perform its required functions
within specified performance requirements. The fault tolerance discipline
distinguishes between a human action (a mistake), its manifestation (a hardware
or software fault), the result of the fault (a failure), and the amount by which the
result is incorrect (the error).

Failure Mode

means the physical or functional manifestation of a Failure. For example, a
system in failure mode may be characterised by slow operation, incorrect
outputs, or complete termination of execution.

Failure Severity

has the meaning set out in clause 7.1.7 of the SOW.

Final Acceptance

means signature, by the Commonwealth Representative, of a Final Acceptance
Certificate in accordance with clause 6.9 of the COC.

Final Acceptance | means the certificate issued under clause 6.9 of the COC and as set out at
Certificate Annex D to Attachment I.

Financing has the meaning given in clause 2.19.1 of the Conditions of Tender.

Proposal

Fit-Out means the permanent fixtures required for the building to perform its functions,

including utilities and “hotel services”. Fit-Out includes electricity (mains and
back-up systems), water, water extraction, air-conditioning, heating, air and
water filtration, fire-suppression, security and surveillance, communications, ICT
cabling, lifts, compressed air, overhead cranes, etc, as applicable.
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Five Eyes

means an alliance comprising Australia, Canada, New Zealand, the United
Kingdom (UK), and the United States (USA). These countries are bound by a
multi-lateral Agreement/treaty for joint cooperation. This term is abbreviated as
“‘FVEY”.

Free and Open
Source Software

means Software that:

a. is distributed on a free to use basis without a requirement to pay a Royalty
or other fee; and

b. may be used, modified, developed or adapted by any person subject to
specified conditions,

and includes open source software, public domain software, shareware,
community source software and freeware.

Function and
Performance
Specification or

FPS

means the specification set out in Annex A to Attachment A as the FPS.

Functional
Baseline or FBL

means the current Approved documentation for a system or top level CI, which
describes the functional, performance, interoperability and interface
characteristics and the Verification required to demonstrate the achievement of
those specified characteristics. The system or segment specification, with
support from other documents, as applicable, establishes the functional
baseline for the Mission System and the Support System.

Funding Entity

means, for the purpose of a Committed Financing Proposal, each entity that is
proposed as a contributor of funds under a Committed Financing Proposal, and
includes:

a. each entity participating in a consortium or syndicate;

b. each entity that Controls or holds a shareholding in a special purpose vehicle
established for the purposes of a Committed Financing Proposal;

c. each entity that provides financial indebtedness to any such special purpose
vehicle;

d. each other person, not within a. or b. or c., that provides any funding, whether
by way of debt or equity or hybrid, in connection with a Committed Financing
Proposal.

Furniture, means the movable furniture, fixtures, or other equipment that have no
Fixtures, and permanent connection to the structure of a Facility.
Equipment
Geostationary means an earth-centred orbit that lies on the same plane as the equator, with
Earth Orbit or an orbital period equal to the earth's rotation on its axis. Geostationary orbits
GEO fall in the same category as geosynchronous orbits, but are circular orbits over
the equator.
Glossary means this glossary.
Government means a person or body performing governmental functions, including any of
Agency the following:
a. a body politic;
b. a government or government department or other body;
c. a governmental, semi-governmental or judicial person; and
d. a person (whether autonomous or not) charged with the administration of a
law.
Government means the data identified as ‘Government Furnished Data’ in Annex A to

Furnished Data or
GFD

Attachment E.
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Government means the equipment identified as ‘Government Furnished Equipment’ in Annex
Furnished A to Attachment E.
Equipment or GFE
Government means the information identified as ‘Government Furnished Information’ in
Furnished Annex A to Attachment E.

Information or GFI

Government
Furnished Material
or GFM

means GFD, GFE, and GFl and any other material identified by the
Commonwealth as GFM in Annex A to Attachment E.

GST Act means the A New Tax System (Goods and Services Tax) Act 1999 (Cth) and
associated taxation legislation.

GST Group means a GST group formed in accordance with Division 48 of the GST Act.

Hazardous has the meaning given in subregulation 5(1) of the Work Health and Safety

Chemical Regulations 2011 (Cth).

High Capacity

means SATCOM capacity provided in the X-Band, Commercial Ka-Band and
Military Ka-Band in accordance with the requirements of the Function and
Performance Specification at Annex A to Attachment A of the Contract.

Highly  Sensitive | means Software specified in Annex A to the TDSR Schedule.
Software

Highly  Sensitive | means TD specified in Annex A to the TDSR Schedule.

TD

Imported Content

means that part of the Supplies that is not from an AIA or Australian Government
charges or duties, including GST. This includes that part of the Supplies that is
of overseas (other than New Zealand) origin and comprises all associated costs
including, but not limited to, international freight and cartage (by other than
Australian and New Zealand industry carriers), agent’s fees, and overseas
storage.

Imported Contract
Expenditure or
ICE

has the meaning given in clause 4.3 of the ACE Measurement Rules.

In-orbit insurance

means, with respect to each Spacecraft, insurance on terms customary and as
typically purchased by satellite operators in the insurance market providing for
coverage acceptable to the Commonwealth (if not effected by the
Commonwealth), that has a period of cover commencing at the expiry of the
Launch insurance and continuing for a period, which may be by way of annual
renewal, determined by the Commonwealth in its absolute discretion.

Independent AIC
Audit Program

means the Commonwealth’s Independent AIC Audit Program for auditing
compliance with the AIC Obligations and AIC Subcontractor Obligations.

Industry Capability

means the ability, resulting from the employment of business, commercial and
industry resources, to provide the goods and/or services. An industry
capability is one that is not only able to provide the goods and services when
needed, but it is also sustainable over the period that the industry capability
may be required.

Insolvency Event

means, in respect of a person, any of the following:
a. the person:
(i) becoming insolvent;
(i) ceasing to carry on all or a material part of its business; or

(iii) taking any step toward entering into a compromise or arrangement with,
or assignment for the benefit of, any of its members or creditors;
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b. the appointment of a Controller, a liquidator or provisional liquidator, trustee
for creditors or in bankruptcy or analogous person to the person or any of the
person's property;

c. the person becoming subject to external administration provided for in
Chapter 5 of the Corporations Act 2001 (Cth);

d. the person suffering execution against, or the holder of a Security Interest or
any agent on its behalf taking possession of, any of the person's property
(including seizing the person's property within the meaning of section 123 of
the Personal Properties Securities Act 2009 (Cth));

e. the person being taken under section 459F(1) of the Corporations Act 2001
(Cth) to have failed to comply with a statutory demand;

f. an order or resolution for the winding up or deregistration of the person;

g. acourt or other authority enforcing any judgment or order against the person
for the payment of money or the recovery of any property; and

h. any analogous event under the law of any applicable jurisdiction.

Insurance S&TE

means any item of S&TE that cannot be justified on the basis of S&TE
optimisation analyses but that returns some advantage, through ownership, to
the Commonwealth.

Insurance Spare

means a Spare that cannot be justified on the basis of a probabilistic Spares
assessing analysis but that returns some advantage, through ownership, to the
Commonwealth. Insurance Spares are Spares that are not recommended
through Spares-optimisation modelling.

Integrated
Baseline Review

means the review conducted to determine the adequacy of:

a. the Contractor’'s Performance Measurement Baseline in accordance with
clause 3.2.5 of the SOW; and

b. the Subcontractors' Performance Measurement Baseline in accordance with
clause 3.5.2 of the SOW.

Intellectual
Property or IP

means all present and future rights conferred by law in or in relation to any of

the following:

a. Copyright;

b. rights in relation to a Circuit Layout, Patent, Registrable Design or Trade
Mark (including service marks); and

c. any other rights resulting from intellectual activity in the industrial, scientific,
literary and artistic fields recognised in domestic law anywhere in the world
whether registered or unregistered.

Intentional Ignition

means the time when the electronic ignition command to open the first stage
propellant valves for the purposes of Launch is received by the Launch Vehicle,
causing ignition of the Launch Vehicle. Intentional Ignition is deemed not to have
occurred in the event of Terminated Ignition.

Interim SATCOM

means those services associated with performing certification activities to

Certification assess compliance of SATCOM equipment with identified standards, including

Support Services | the management of those certification activities.

or ISCSS

Internal  System | means a System Review, other than a Mandated System Review, that the

Review Contractor or Subcontractor conducts as part of the program of activities for the
Contract.

International has the meaning given in clause 2.3 of the OCD (Annex B to Attachment A of

Agreement this Contract).

Component

International means partner forces from nations including Five Eyes, NATO and regional

Partners partners.
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Introduction  into
Service Training

means Training that is designed to train Personnel, who are already competent
and qualified on existing equipment, on the new systems being provided under
the Contract to enable those Personnel to competently operate and support the
new systems. This type of Training would also be provided to training
personnel.

Issue

means a concern or action whose progress needs to be monitored, but which is
technically not a risk because it does not represent any cost or schedule threat
to the Contract at this point in time. Typical issues include action items from
meetings, corrective actions, and concerns or actions arising from
correspondence, metrics collection and analysis, deviation from progress
against plans, and reviews of process application.

Issue Register

means the log used by the Contractor for recording each Issue and the
associated actions.

Key Commercial
ltem

means a Commercial ltem listed (or required to be listed) in Annex C to the
TDSR.

Key Person

means a person filling a Key Staff Position.

Key Staff Position

means a position that requires a person with highly specialised skills or such
capabilities that are crucial to the success of the Contract, as identified in
accordance with clause 3.4 of the SOW.

Latent Defect

means a Defect that:

a. was not discoverable by reasonable test, inspection or other methods of
assurance before Acceptance of the Supplies (or if the Contract does not
provide for Acceptance of the Supplies, Final Acceptance), as the case may
be; and

b. other than in relation to Software, falls outside the incidence of random
Failures to be expected of Supplies of the relevant kind.

Launch

means the Intentional Ignition of the Launch Vehicle followed by either: (1) Lift-
Off; or (2) the Constructive Total Loss of the Launch Vehicle or Spacecraft (or
both). “Lift-Off” means the physical separation of the Launch Vehicle from the
launch pad.

Launch insurance

means, with respect to each Spacecraft, insurance on terms and providing for
coverage acceptable to the Commonwealth (if not effected by the
Commonwealth) and with terms customary and as typically purchased by
satellite operators in the insurance market, that has a period of coverage
commencing at the beginning at Launch and ending no sooner than the earlier
of determination of Constructive Total Loss or a period (expected to be 16
months but may be longer if required) after Launch to be determined by the
Commonwealth in its absolute discretion.

Launch Service

Provider

means the Approved Subcontractor engaged by Contractor to perform Launch
Services.

Launch Services

means the Launch of a Launch Vehicle and related services provided by the
Launch Service Provider, including furnishing the Launch Vehicle, launch
support, and equipment and facilities, for the purpose of launching Spacecraft
into orbit.

Launch Vehicle

means a launch vehicle provided by the Launch Service Provider to launch the
Spacecraft.

LD Amount

for a Milestone, means the amount specified in, or calculated in accordance
with, Attachment D as the LD Amount for the Milestone.
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Licence

means a non-exclusive, transferrable licence of IP in respect of TD, Software or
Contract Material, being a licence that:

a. is fully paid-up and does not require any additional payment by the licensee,
including by way of Royalty or any other fee;

b. cannot be revoked or terminated by the licensor for any reason except upon
expiration of a statutory protection term;

c. operates in perpetuity without any action required on the part of the licensee
to renew or extend the licence;

d. operates on a world-wide basis; and

e. binds each successor in title to the owner of the IP in respect of the TD,
Software or Contract Material.

Life Cycle Cost

means the total cost to the Commonwealth of acquisition and ownership (both
direct and indirect) of the Mission System and Support System over the LOT of
the Mission System. The LCC includes all costs associated with acquisition, in-
service operations, logistics support, and disposal.

Life-of-Type or
LOT

means the planned duration of the service life of the Mission System. For this
Contract, the LOT is the period of 15 years following Acceptance of each
Materiel Release.

Logical  Solution
Representation

has the meaning as given in EIA-632, Processes for Engineering a System.

Long Lead Time
ltem

means a Mission System component or Support System Component which,
because of its complexity of design, complicated manufacturing process, or
limited production capacity, would cause extended production or procurement
cycles that would preclude timely delivery if not ordered in advance of the normal
provisioning processes under the Contract for the particular type of component.

Loss

means any liability, loss (including economic loss), damage, compensation,
costs and expenses.

Maintenance

means all actions taken to retain material in, or restore it to, a specified condition
or to restore it to serviceability; and ‘Maintain’ has a corresponding meaning. It
includes inspection, condition monitoring, servicing, repair, overhaul, testing,
calibration, rebuilding, reclamation, upgrades, modification, recovery,
classification and the salvage of technical equipment. Maintenance includes
both Corrective Maintenance and Preventive Maintenance.

Maintenance

means the organisation of hardware, Software, materiel, Facilities, Personnel,

Support processes, and Technical Data needed to enable Maintenance Services to be
competently provided for the Materiel System throughout its LOT.
Major Change means a change that:

a. contains an engineering design where the outcome of the Impact
Assessment is ‘Significant’;

impacts on form, fit or function of a ClI;
has significant impacts on cost, resourcing or operational readiness;
has significant impact on the certification basis or type design;

introduces significant and measurable change in the operational or
performance characteristics of the capability, including reliability,
maintainability and availability and supportability;

f. requires significant GFE to implement or impacts upon GFE;
g. requires retrofit action;

h. requires amendment to the content of operating instructions, maintenance
documentation or Technical Data, other than those classified as
Administrative Changes;

© oo o
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i. requires operator or maintainer training if accepted;
j.  may impact extant contract arrangements, project schedules or milestones
outside normal tolerances; or
k. affects guarantees or warranties on deliverables.
with respect to Software, also means changes to Software Products and
documentation that alters the function of the Software Product, has an impact
on safety-critical systems, security or a change in performance that will be
noticeable to the user.
Malware means Software or Source Code the intent or effect of which is malicious (ie,

software that may appear to be dormant or perform a useful or desirable
function, but that actually gains unauthorised access to system resources or
induces the user to execute other malicious logic). Malware is a generic term
for a number of different types of malicious code including adware, spyware,
bots, ransomware, rootkits, trojans, viruses and worms.

Mandated System
Review

means a System Review that is mandated in the Contract.

Materiel Release

means the successful completion of the System Acceptance Audit to deliver a
capability increment of the Mission System and Support System.

Materiel Release
Milestones

means the Milestones specified as Materiel Release Milestones in Attachment
B to the Contract. Materiel Release Milestone has a corresponding meaning.

Materiel Safety

means that the Materiel Systems, including elements thereof, are, so far as is
reasonably practicable, without risks to the health and safety of the Materiel
System and persons who:

a. use those Materiel Systems or elements for a purpose for which they were

designed and manufactured;

handle those Materiel Systems or elements;

store those Materiel Systems or elements;

construct those Materiel Systems or elements;

carry out any reasonably foreseeable activity in relation to the manufacture,

assembly or use of the Materiel Systems or elements or proper storage

decommissioning, or disposal (eg, inspection, operation, -cleaning,

Maintenance or repair of Materiel Systems or elements); and

f. are at or in the vicinity of a workplace and who are exposed to Materiel
Systems or elements at that workplace or whose health or safety is affected
by any activity referred to in sub-paragraph (a) to (e) above.

®ao0cvo

Materiel System

means the combination of the Mission System and the Support System.

Measure of | means an attribute of the end system that describes the degree to which the

Effectiveness intended solution is perceived as meeting the expectations of a stakeholder in
solving a target problem. An MOE is typically part of a hierarchy of such
attributes, with those at the lowest level being able to be expressed
quantitatively.

Measure of | means an attribute of the end system that describes the success or otherwise

Suitability of a system being able to sustain its assigned role, considering the level of effort
and resources required to sustain it. An MOS is typically part of a hierarchy of
such attributes, with those at the lowest level being able to be expressed
quantitatively.

MFPE means the Manual of Fire Protection Engineering, as that document is amended
from time to time.

Milestone means an event specified as a Milestone in Annexes B or C to Attachment B.
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Milestone Date

in relation to a Milestone, means the date for achievement of the Milestone as
set out in Attachment C.

Milestone
Payment

in relation to a Milestone, means the amount set out in Annex B to Attachment
B in respect of the Milestone.

Minimum Levels of

means the minimum levels of operational capability that are specified in Annex

Operational A to DID-PM-MGT-OCPP.

Capability or

MLOC

Minimum  Order | means the minimum quantity of items that can be ordered from a supplier in one
Quantity order.

Minor Change

means a change that:

a. is not otherwise classified as a “Major Change” or an “Administrative
Change’; or
b. substitutes a component with one that is built to the same build standard.

with respect to Software, also means a change that does not alter functionality
but may improve the efficiency of the code or remove any latent defects to
ensure compliance with the approved configuration. A Minor Change may also
change an aspect of the user interface, menus, help or some other aspect of the
Software that is visible to the operator / user, but it does not change the Software
Product’s function.

Mission Program

means the program of activities required to bring a Spacecraft into operational
service at its specified orbital location, including acquisition of Launch
Vehicle(s), shipping Spacecraft, establishing mission TT&C network and
communications lines, launch, orbit raising and In-Orbit Test (IOT) activities.

Mission System

means that element of the Materiel System that directly performs the operational
function and those elements designated as Mission Systems under the
Contract. For this Contract, Mission System specifically means the collection of
equipment, materials, hardware, software and data necessary to meet the
operational requirements of the FPS.

Mobilisation means the payment identified as a Mobilisation Payment in Annex B to
Payment Attachment B.

month means a calendar month.

Moral Rights means any of the following:

a. aright of attribution of authorship;
b. a right not to have authorship falsely attributed; and
c. aright of integrity of authorship.

MSR Checklist

means the applicable checklist for a Mandated System Review at Annex D to
the SOW.

New Resources

means Support Resources that require development, and may include Support
and Test Equipment, Facilities, new or restructured personnel skills, Training
Equipment or Training Materials, new or special transportation systems, new
computer resources, and new repair, test, or inspection techniques or
procedures to support new design plans or technology.

Non-Development
Item

means material available from a wide variety of sources (including COTS items).
An NDI does not require any development effort to meet specific Commonwealth
requirements.

Not-To-Exceed

means a price (inclusive of any extra fees) that shall not be exceeded for the
provision and completion of an applicable group of Supplies or of an approved
work activity.
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Notifiable Incident

has the meaning given in sections 35 to 37 of the Work Health and Safety Act
2011 (Cth).

Obsolescence

means the process of becoming out-of-date or superseded. Obsolescence can
affect all equipment, software, tools, processes, Technical Data and other
support elements.

Obsolescent

means, for a hardware item, that the item is subject to an announced end of
production date; and, for a software item, that the item is subject to an
announced end of support date.

Obsolete

means, for a hardware item, that the item is no longer in production by the
manufacturer; and, for a software item, that the item is no longer supported.

Operating Support

means the organisation of hardware, Software, materiel, Facilities, Personnel,
processes, and Technical Data needed to enable the Mission System to be
competently operated throughout its LOT.

Operational
Concept
Document or OCD

means the document set out in Annex B to Attachment A.

Operative Date

has the meaning set out in Contract (Support).

Option Date

is the date specified as the Option Date in the Details Schedule of this Contract.

Other Capabilities

means Capabilities that are currently maintained or that will be introduced by
the Commonwealth and/or by third parties under separate contractual
arrangements with the Commonwealth, and which interoperate and/or integrate
with the Materiel System.

Ozone Depleting

means any substance identified as having ozone depleting potential in the

Substance Ozone Protection and Synthetic Greenhouse Gas Management Act 1989 (Cth)
or any regulations made under that Act.

Packaging means the wrapping, container, cushioning materials and palletisation
materials, as required, in which an item is delivered, handled, stored or
distributed until required for use or to be disposed of.

Patent means the rights and interests in any registered, pending, or restored standard

or innovation patent under the Patents Act 1990 (Cth) or the corresponding laws
of any other jurisdiction, including all provisional applications, substitutions,
continuations, continuations-in-part, continued prosecution applications
including requests for continued examination, divisions, additions and renewals,
all letters patent granted, and all reissues, re-examinations and extensions, term
restorations, confirmations, registrations, revalidations, revisions and
supplemental protection certificates.

Payload Hardware
Equipment Chain

means the Equipment that accurately replicates the functionality and
performance of the signal paths through an actual Mission System Spacecraft
payload or equipment chain, necessary to meet the PHEC requirements of the
FPS.

Performance Note to tenderers: The Performance Exchange Scorecard Program is

Exchange currently undergoing redevelopment. Please note the Commonwealth may

Scorecard require the replacement program for the Performance Exchange
Scorecard to be incorporated into the draft Contract prior to signature.
This may be done via amendment to this tender or as part of contract
negotiations.

Performance means the agreed time-phased budget plan against which Contract

Measurement performance is measured under the Earned Value Management System.

Baseline
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Personal
Information

has the same meaning as in the Privacy Act 1988 (Cth).

Personnel

means all staff involved in the operation and/or support of the Mission System
and/or Support System, including Commonwealth, Contractor (Support) and
Subcontractors (Support) staff.

Persons
Conducting a
Business or
Undertaking

has the same meaning as in the Work Health and Safety Act 2011 (Cth).

Phase In

has the meaning given in the Contract (Support).

Prescribed ACE
Percentage

means, in respect of an ACE Measurement Point, the percentage specified in
Table 1 of Attachment F in respect of that ACE Measurement Point.

Prescribed
Activities

means any of the following:
a. the use, handling or storage of:

(i) a prohibited carcinogen, restricted carcinogen or lead, each as defined
in subregulation 5(1) of the Work Health and Safety Regulations 2011
(Cth); or

(i) Hazardous Chemicals the use of which is restricted under regulation
382 of the Work Health and Safety Regulations 2011 (Cth) including
polychlorinated biphenyls;

b. unless otherwise agreed by the Commonwealth, the use, handling or storage
of Hazardous Chemicals that are defined in the Work Health and Safety
Regulations 2011 (Cth) as:

(i) Schedule 11 Hazardous Chemicals exceeding manifest quantities; or

(i) Schedule 15 Chemicals where the applicable State or Territory regulator
has determined the storage facility to be a major hazard facility;

c. the use, handling or storage of a Problematic Source;
d. the use, handling or storage of ordnance;

e. high risk work as defined in subregulation 5(1) of the Work Health and Safety
Regulations 2011 (Cth) that requires dedicated work plans;

f. electrical work on energised electrical equipment as contemplated by the
Work Health and Safety Regulations 2011 (Cth);

g. high risk construction work, demolition work or excavation work, each as
defined in subregulation 5(1) of the Work Health and Safety Regulations
2011 (Cth);

h. work involving ACM as contemplated by subregulation 419(2) of the Work
Health and Safety Regulations 2011 (Cth);

i. work that requires a confined space entry permit in accordance with Work
Health and Safety Regulations 2011 (Cth); and

j- remote or isolated work as defined in subregulation 48(3) of the Work Health

and Safety Regulations 2011 (Cth).

Preventive
Maintenance

means all scheduled Maintenance actions performed to retain the systems in a
serviceable condition, to ascertain the condition and correct functioning of the
system hardware or software, and to improve the reliability of the systems by
providing systematic inspection, detection, prevention and delaying of known
Failure Modes. Preventive Maintenance tasks include:

a. scheduled inspection on-condition tasks;
b. scheduled inspection Failure-finding tasks;
c. scheduled removal rework tasks; and

d. scheduled removal discard tasks.
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Privacy
Commissioner

has the same meaning as in the Australian Information Commissioner Act 2010
(Cth).

Problem
Resolution System

means the Contractor’s closed-loop system, as required under clause 7.1.7 of
the SOW, for collecting, classifying, and documenting data in relation to
Failures, problems and faults, and for defining corresponding corrective actions
and V&YV activities.

Problematic means a source of ionising or non-ionising radiation, from a material or

Source apparatus, that is required to be licensed with the Australian Radiation
Protection and Nuclear Safety Agency.

Problematic means an Ozone Depleting Substance, Synthetic Greenhouse Gas, Dangerous

Substance Good or Hazardous Chemical.

Process Audit

means a systematic, independent and documented review of a process (a
process being a set of interrelated or interacting activities which transforms
inputs into outcomes) resulting in the obtaining of audit evidence and evaluating
such evidence to objectively determine the extent to which the process complies
with stated requirements. The review may include any documentation and
records associated with the process.

Product Audit

means a systematic, independent and documented review of a product (a
product being the result of a process) resulting in the obtaining of audit evidence
and evaluating such evidence to objectively determine the extent to which the
product complies with stated requirements. The review may include the
inspection of the product and analysis of its processes, documentation and
records.

Product
or PBL

Baseline

means the current Approved documentation that describes the configuration of
a Cl during the production, fielding/deployment and operational support phases
of its life cycle. The product baseline describes all necessary physical or form,
fit, and function characteristics of a Cl, the selected functional characteristics
designated for production Acceptance testing, and the production Acceptance
test requirements.

Product
Configuration
Information

means a Cl's detailed design documentation including those Verification
requirements necessary for Accepting product deliveries (eg, for first article
Acceptance and Acceptance inspections). Product Configuration Information
includes product definition information (ie, information that defines the product’s
requirements, documents the product attributes, including the process
information used in its realisation, and is the authoritative source for CM of the
product) and product operational information (information developed from
product definition information used to test, operate, maintain and dispose of a
product).

Progress
Certificate

means a certificate issued under clause 6.7 of the COC in the form set out at
Annex C to Attachment I.

Progress
Certification

means certification in accordance with clause 6.7 of the COC signified by the
Commonwealth Representative’s signature of the Progress Certificate.

Proportionate
Liability Law

means any of the following:

Civil Liability Act 2002 (NSW) — Part 4;

Wrongs Act 1958 (Vic) — Part IVAA;

Civil Liability Act 2002 (WA) — Part 1F;

Civil Liability Act 2003 (Qld) — Chapter 2, Part 2;
Civil Law (Wrongs) Act 2002 (ACT) — Chapter 7A;
Proportionate Liability Act 2005 (NT);

Law Reform (Contributory Negligence and Apportionment of Liability Act)
2001 (SA) — Part 3;

@ 000 oW

Attachment to Draft Conditions of Contract (V4.0)

M-26

OFFICIAL






JSD/RFT/12477/1 - JP9102

OFFICIAL

PART 2

ASDEFCON (Strategic Materiel)

ATTACHMENT M
Term Definition
h. Civil Liability Act 2002 (Tas) — Part 9A;
i. Competition and Consumer Act 2010 (Cth) — Part VIA;
j. Corporations Act 2001 (Cth) — Part 7.10, Div 2A; and
k. Australian Securities & Investments Commission Act 2001 (Cth) — Part 2,
Division 2, Subdivision GA.
Quality means the degree to which a set of inherent characteristics fulfils requirements.

Quality Assurance

means that part of Quality Management focused on providing confidence that
Quality requirements will be fulfilled.

Quality means coordinated activities to direct and control an organisation with regard to
Management Quality.

Quality means the management system implemented by the Contractor in accordance
Management with clause 8.1 of the SOW for the purposes of Quality Management.

System

Radiofrequency has the meaning given in ADFP 6.0.4 Radiofrequency Spectrum Management.
Spectrum

Ramp Up has the meaning given in the Contract (Support).

Registrable means a design able to be protected under the Designs Act 2003 (Cth) or the
Design corresponding laws of any other jurisdiction.

Related Body | has the meaning given by section 9 of the Corporations Act 2001 (Cth).
Corporate

Related Entity

has the meaning given in subsection 3(2) of the Building Code.

Repairable Item

means an item that when unserviceable, can be reconditioned or economically
repaired to a serviceable state for further use.

Request

means a request for tender, proposal, quotation or information or similar request
for the provision of goods or services to the Commonwealth.

Research and
Development or
R&D

has the meaning given by ‘core R&D activities’ and ‘supporting R&D activities’
in section 355-25 of the Income Tax Assessment Act 1997 (Cth).

Resident means the Commonwealth Personnel and Commonwealth engaged contractors

Personnel and representatives located at the Contractor’'s and Subcontractor’s premises
for the purpose of the Contract.

Review in relation to a data item, has the meaning given by clause 2.4.3 of the SOW.

Risk Register

means the log used by the Contractor for recording each risk, risk assessment
and risk-management strategy in accordance with the Approved PMP.

Royalty

means a payment or credit made by a licensee in consideration for the exercise
of a particular right or privilege by the licensor in favour of the licensee for the
use of, or the right to use, any IP, however calculated.

Safety Outcomes

means the achievement of Materiel Safety through the identification of
foreseeable hazards that could give rise to risks to health and safety and the
elimination, so far as is reasonably practicable, of risks to health and safety and
where elimination is not reasonably practicable, the minimisation of risks to
health and safety so far as is reasonably practicable.

SATCOM Service

has the meaning given in the Function and Performance Specification at
Annex A to Attachment A of the Contract.

Schedule 11
Hazardous
Chemicals

has the meaning given in subregulation 5(1) of the Work Health and Safety
Regulations 2011 (Cth).
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Schedule 15 | has the meaning given in subregulation 5(1) of the Work Health and Safety
Chemical Regulations 2011 (Cth).

Security Interest

means any of the following:

a. a security for the payment of money or performance of an obligation,
including a mortgage, charge, lien, pledge, trust, power or title retention or
flawed deposit arrangement;

b. a ‘security interest’ as defined in section 12(1) or (2) of the Personal Property
Securities Act 2009 (Cth); and

c. an agreement to create any of these or allow any of these to exist.

Security of
Payment
Legislation

means:
Building and Construction Industry Security of Payment Act 1999 (NSW);
Building and Construction Industry Security of Payment Act 2002 (Vic);
Building Industry Fairness (Security of Payment) Act 2017 (Qld);
Construction Contracts Act 2004 (WA);

Construction Contracts (Security of Payments) Act 2004 (NT);

Building and Construction Industry Security of Payment Act 2009 (Tas);
Building and Construction Industry (Security of Payment) Act 2009 (ACT);
Building and Construction Industry Security of Payment Act 2009 (SA); and

any legislation in any State or Territory of Australia addressing security of
payment in the building and construction industry.

SQ@ "0 a0 T

Services

has the meaning given to that term in the Contract (Support).

Site

means the site (or sites) where any of the Building Works are being carried out
by the Contractor or its Subcontractors.

Small to Medium
Enterprise (SME)

means an Australian Entity which has up to 200 full-time equivalent
employees.

Software

means a collection of computer code comprising a set of instructions or
statements used directly or indirectly by a computer to bring about a certain
result, (including using a computer programming language to control a computer
or its peripheral devices) and includes computer programs, firmware and
applications, but excludes Source Code.

SOPA Activities

means activities to which the Security of Payment Legislation applies.

Source Code

means the expression of Software in human readable form which is necessary
to understand, maintain, modify, correct and enhance that Software.

Sovereign
Industrial
Capability Priority
or SICP

means an Industry Capability to be provided by Australian Industry that is
considered so critical to Defence that Australia must have access to, or control
over the associated skills, technology, IP, financial resources and
infrastructure that underpin that capability. SICPs applicable to the Contract
are identified in Attachment F.

Sovereignty

means Australia having sovereign control over the ability to employ Defence
capability or force when and where required, and for the period required, to
produce the desired military effect. Sovereignty is a component of Capability,
particularly in relation to preparedness. Sovereignty embraces all of the
Industry Capabilities identified in Attachment F for delivery under the Contract.

Space Insurance

the collective term for the following insurances as defined in this Glossary:
a. In-orbit insurance;

b. Launch insurance; and

c. Space Third Party Liability insurance.
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Space Third Party
Liability insurance

means insurance on terms and providing for coverage acceptable to the
Commonwealth (if not effected by the Commonwealth) and as typically
purchased by satellite operators in the insurance market, indemnifying the
insured for sums it becomes legally obliged to pay as damages for bodily injury
and/or property damage arising from an occurrence caused by the Spacecraft.

Spacecraft

means each spacecraft to be placed into use for the purposes of satisfying the
Mission System requirements.

Note to tenderers: this definition will be refined depending on the
preferred tenderer’s solution

Spare

means an item that is a Repairable Item (RI) or a non-Repairable Item that is
not currently fitted to an end item or system.

Specification

a detailed statement of a set of requirements to be satisfied by a material,
product, system or process, indicating the procedures for checking compliance
with these requirements. It may take the form of either a standard produced for
common and repeated use, or a publication, which defines a unique product or
process, and may incorporate reference to published standards.

Standardisation
Opportunity

means an opportunity to use common or compatible:

a. operational, administrative, and logistic procedures;

b. technical procedures and criteria;

c. interchangeable supplies, components, weapons, or equipment; or

d. tactical doctrine with corresponding organisational compatibility.

In this context, common or compatible refers to:

a. common or compatible within the Mission System being designed;

b. common or compatible within the Support System being designed; and

¢c. common or compatible with the existing support infrastructure into which the
new Support System will be integrated.

Statement of Tax
Record

has the same meaning as in the Black Economy Procurement Connected Policy
— Increasing the integrity of government procurement — March 2019.

Statement of Work | means Attachment A, including the annexes to the SOW and any specifications
or SOW referred to in the SOW.
Statutory means:

Requirement

a. any law or Australian standard applicable to the carrying out of the Building
Works, including acts, ordinances, regulations, by-laws and other
subordinate legislation;

b. Authorisations (including any condition or requirement under them);
c. Defence Requirements; and
d. Environmental Requirements.

Stock Item means an item which is either a Rl or a non-Rl and held either by the
Commonwealth or the Contractor to support the Materiel System. Stock Items
include Spares.

Stop Payment | means a Milestone identified as a Stop Payment Milestone in Attachments B

Milestone and C.

Strategic has the meaning given in the Function and Performance Specification at

Reachback Annex A to Attachment A of the Contract.

Subcontractor means any person (not the Commonwealth) that, for the purposes of the

Contract, provides items or services directly or indirectly to the Contractor and
includes Approved Subcontractors; and ‘Subcontract’ has a corresponding
meaning.
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Subcontractor has the meaning given to the term Subcontractor in the Contract (Support).
(Support)

Subcontractor AIC
Plan

means the AIC plan developed, delivered and updated by the AIC
Subcontractor and approved by the Contractor or another Approved
Subcontractor (as applicable) in accordance with the relevant Approved
Subcontract.

Sublicence

in respect of a Licence to IP granted to the Commonwealth in accordance with
clause 5.2, 5.3, 5.4 or 5.7 of the COC, means a sublicence of that IP on terms
that comply with the requirements of clause 5.9 of the COC.

Supplier Request
Document

means the request documentation sent by the Contractor to potential
subcontractors as part of a formal approach to the market (including request
for proposal, request for tender and request for quotation).

Supplies

means goods and services (including ISCSS) including Intellectual Property,
Technical Data and Software required to be supplied under the Contract and
includes items acquired in order to be incorporated into the Supplies. Supplies
include all of the designs required in connection with the Building Works and the
Building Works themselves.

A reference to Supplies is also a reference to:

a. each item of Supplies;

b. a component of a system or subsystem comprised of Supplies; and
C. such a system or subsystem itself.

Supplies
Acceptance
Certificate

means a certificate in the form of the annex to DID-PM-MGT-SAC or other form
agreed between the parties.

Supply Chain

means the network of Subcontractors that deliver products and services to the
Contractor, either directly or indirectly through other Subcontractors, which are
incorporated into the Supplies.

Supply Chain

Assurance

means the implementation of control measures to ensure the continuity of
supply of Stock Items necessary to sustain the Capability and the effective
application of ICT supply chain risk management* in consideration of:

. ICT supply chain integrity;

. ICT supply chain security;

. ICT supply chain resilience; and
. ICT supply chain quality.

* Ref: NIST Special Publication 800-161
Practices for Federal Information
(http://dx.doi.org/10.6028/NIST.SP.800-161)

Supply Chain Risk Management
Systems and  Organizations

Supply Support

means the organisation of hardware, Software, materiel, Facilities, Personnel,
processes and Technical Data needed to enable supply services to be
completely provided for the Materiel System throughout its LOT. Supply
Support also includes the Support Resources of Spares and Packaging.

Support and Test
Equipment

means the equipment needed to support the operation, support and disposal of
the Mission System and Support System Components, as and when required,
throughout the life of the Materiel System. S&TE includes materials handling
equipment, ground handling equipment, tools, personal protective equipment,
metrology and calibration equipment, test equipment and automated test
equipment, and diagnostic software for support equipment Maintenance. S&TE
does not include either Training Equipment or Mission System equipment that
is used by the Mission System when it is directly engaged in the performance of
its mission.
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Support means the physical products (including Spares), equipment, materials,

Resources Facilities, Technical Data, Personnel, and any other physical resources required
to operate and support all or a particular part of the Mission System as the case
requires.

Support System means the sum of the existing support infrastructure (including that of the
Commonwealth, the Contractor and its Subcontractors, the Contractor (Support)
and its Subcontractors (Support), and the additional support elements being
generated under the Contract to enable the Mission System to be effectively
operated and supported so that it can meet its operational requirements. The
Support System includes support required for Support System Components.

Support  System | means the physical end-items of the Support System that can be defined using

Components a specification. Support System Components are a subset of Support
Resources and include Packaging, Technical Data, equipment, materials, and
Facilities, as well as Spares and other physical components required for the
support of those Support System end-items. Support System Components do
not include Personnel or Spares for the Mission System.

Support  System | means the five subsystems of the Support System, including Operating Support,

Constituent Engineering Support, Maintenance Support, Supply Support, and Training

Capabilities Support. Each Support System Constituent Capability involves the following

organisations: the Commonwealth, in-service support contractors (including the
Contractor) and in-service support subcontractors (including Subcontractors).

Supportability

means the degree to which the Mission System design characteristics and the
planned or existing Support System enable preparedness requirements to be
met.

Supportability

means those Supportability factors that affect the design of an item. Examples

Related Design | include inherent reliability and maintainability values, testability values, and
Factors transportability characteristics.
Surveillance means continual monitoring and Verification of the status of an entity and

analysis of records to ensure that specified requirements are being fulfilled (the
entity could be a system, process, product, project, contract, etc).

Sustainment
Training

means Training that is conducted as part of career, trade and specialist courses
undertaken by Defence Personnel in relation to the Capability.

Synthetic
Greenhouse Gas

means any gas identified as a Synthetic Greenhouse Gas in the Ozone
Protection and Synthetic Greenhouse Gas Management Act 1989 (Cth) or in
any regulations made under that Act.

System Audit

means a systematic, independent and documented review of a system (a
system being a set of interrelated or interacting elements) resulting in the
obtaining of audit evidence and evaluating such evidence to objectively
determine the extent to which the system and its associated processes,
documentation and records comply with stated requirements. The review may
include any elements of the system.

System Review

means an event at which the progress of the technical effort (including that of
engineering and integrated logistics support) is assessed relative to its
governing plans and technical and contractual requirements.

Systems
Engineering

includes the technical and management efforts of directing and controlling a
totally integrated engineering effort of a system or program. SE includes the
effort to define the system and the integrated planning and control of the
technical program efforts of design engineering, specialty engineering,
production engineering, and integrated test planning. SE also includes the effort
to transform an operational need or statement of deficiency into a description of
system requirements and a preferred system configuration.
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Tax means a tax, levy, duty, charge, deduction or withholding, however it is
described, that is imposed by law or by a Government Agency, together with
any related interest, penalty, fine or other charge.

Technical Data | means Attachment G to the Contract.

and Software

Rights  Schedule

or TDSR Schedule

Technical Data or
TD

means technical or scientific data, know-how or information, reduced to a
material form (whether stored electronically or otherwise) in relation to the
Materiel System, and includes calculations, data, databases, designs, design
documentation, drawings, guides, handbooks, instructions, manuals, models,
notes, plans, reports, simulations, sketches, specifications, standards, Training
Materials, test results and writings, and includes Source Code.

Technical Integrity

in relation to an item, means the item’s fitness for service, safety and compliance
with regulations for environmental protection.

Technical
Performance
Measure

means one of a set of key technical parameters for system end-products that is
identified and tracked during the development program as part of an overall
technical risk management strategy. The set of TPMs is a typically a subset of
the lowest level MOEs.

Technological

means an opportunity that exists in a technological advancement or other design

Opportunity improvement which can be exploited in the new system/equipment’s
development and which has the potential to reduce logistic support resource
requirements, reduce costs, or enhance system readiness.

Telemetry, means the communication pathways between the ground segment and the

Tracking and Spacecraft for the purposes of exchanging telemetry, tracking and control data

Command with the Spacecraft.

Terminated means that, following the time when the electronic signal is sent to command

Ignition the opening of any first stage propellant valves, the first stage engines of the

Launch Vehicle are shut down for any reason before the hold down mechanism
is released.

Total Contract
Expenditure

means the sum of:

a. Australian Contract Expenditure; and

b. Imported Contract Expenditure,

each calculated at the relevant ACE Measurement Point.

Trade Mark means a trade mark protected under the Trade Marks Act 1995 (Cth) or
corresponding laws of any other jurisdiction.

Training means the processes, systems, materials, resources, and services for bringing
Personnel to the required standard of competency by instruction, practice or
other prescribed methodology.

Training means any item of equipment required to perform Training.

Equipment

Training Materials

means materials, necessary for a suitably qualified instructor to effectively and
efficiently provide Training to a body of students who meet the defined entry
requirements. This material includes Training specifications, course curricula,
Competency standards, lesson plans, assessment instruments (including
recording/tracking tools), student workbooks, précis and other publications
(excluding publications developed for non-Training purposes), exams, Training
aids including presentation, image, audio and video files, and, if applicable,
computer-based training content, Software and manuals.
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Training Support

means the organisation of hardware, software, materiel, Facilities, Personnel,
processes, and Technical Data needed to enable Training services to be
competently provided for the Materiel System throughout its life.

Transition

means the activities undertaken by the Contractor, Subcontractor and the
Commonwealth to transition the Supplies that have been produced under the
Contract from the project oriented, development environment to an operating
and support environment, leading to eventual closing out of the Contract.

Turn-Around-Time

means that element of time needed to transport, service, repair, or check out an
item for recommitment. This constitutes the time that it takes a Spare to go
through the complete cycle from dispatch to the Contractor, through Contractor
repair, and return the Spares inventory ready for use.

Unit of
Competency  or
uoC

an agreed statement of the skills and knowledge required for effective
performance in a particular job or job function. A UOC is made up of elements
of competency, together with performance criteria, a range of variables, and an
evidence guide.

Unrelated Party

means any person other than any of the following:

a. the Commonwealth and Commonwealth Personnel;

b. the Contractor and Contractor Personnel;

c. a Related Body Corporate of the Contractor;

d. the Contractor (Support) Personnel; and

e. an employee, officer or agent of a Related Body Corporate of the Contractor.

Use means, in relation to a licence of any TD, Software or Contract Material granted
to a licensee, to:

a. use, reproduce, adapt and modify the TD, Software or Contract Material in
accordance with the licence; and
b. disclose, transmit and communicate the TD, Software or Contract Material:
(i) tothe licensee's employees, officers and agents; and
(i) to a sublicensee under a sublicence granted in accordance with the
licence.

Validation means confirmation by examination and provision of objective evidence that the
specific intended use or application of a product or service, or aggregation of
products and services, is accomplished in an intended usage environment; and
‘Validate’ and ‘Validated’ have corresponding meanings.

Verification means confirmation by examination and provision of objective evidence that
specified requirements to which a product or service, or aggregation of products
and services, is built, coded, assembled and provided have been fulfilled; and
‘Verify’ has a corresponding meaning.

WHS means the Work Health and Safety Accreditation Scheme referred to in

Accreditation section 43 of the Building and Construction Industry (Improving Productivity)

Scheme Act 2016 (Cth).

WHS Legislation

means any of the following:
a. the Work Health and Safety Act 2011 (Cth) and the Work Health and Safety
Regulations 2011 (Cth); and

b. any corresponding WHS law as defined in section 4 of the Work Health and
Safety Act 2011 (Cth).

WHS
Management
System

has the meaning given to OHS Management System in AS/NZS |SO
45001:2018.
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Wilful Default means a Default where the breach relates to an act or omission that is intended

to cause harm, or otherwise involves recklessness.

Work Breakdown
Structure

has the meaning given in DEF(AUST) 5664A — Work Breakdown Structures for
Defence Materiel Projects.

Working Day

in relation to the doing of an action in a place, means any day in that place other
than:

a. a Saturday, Sunday or public holiday; and
b. any day within the two-week period that starts on:
(i) the Saturday before Christmas Day; or
(i) if Christmas Day falls on a Saturday, Christmas Day.

Workplace
Relations
Management Plan

means the ‘Workplace Relations Management Plan’ developed by the
Contractor and submitted as part of its tender for approval by the ABCC in
accordance with Part 6 of the Building Code 2016, and includes a "Workplace
Relations Management Plan" as approved by the ABCC.
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Reference Description
AAP 2002.001 Manual of Training Policies and Procedures
AAP 5030.001 RAAF Publication System — Technical and Non-Technical Manuals
ABR 6205 NTEAMAN — Naval Test, Evaluation and Acceptance Manual
ABR 6492 Navy Technical Regulations Manual

ABS Catalogue 5206-
Table 4

Expenditure on Gross Domestic Product (GDP), Chain Price Indexes

ABS Catalogue 6345

Wage Price Index

ABS Catalogue 6427

Producer Price Indexes, Australia

ABS Catalogue 6457

International Trade Prices Indexes, Australia

ACSI 53 (F) Safeguarding Communications Security (COMSEC) Material
ACSI 105 (B) Cryptographic Controlling Authorities and Keying Material Management
ADFP 6.0.4 Radiofrequency Spectrum Management

ANSI/AIAA G-043-1992

American National Standards Institute / American Institute of
Aeronautics and Astronautics, Guide for the Preparation of Operational
Concept Documents, 1992

ARPANSA Radiation
Protection Series S-1

Standard for Limiting Exposure to Radiofrequency Fields — 100 kHz to
300 GHz (2021)

AS 1100

Australian Standards — Technical Drawings

AS 4817-2006

Project performance measurement using Earned Value

AS ISO 10007 — 2003

Quality management systems — Guidelines for configuration
management

AS ISO/IEC/IEEE 12207:
2019

Information Technology — Software Life Cycle Processes

AS/NZS 15939:2003
(ISO/IEC 15939:2002)

Information Technology — Software Measurement Process

AS/NZS 1SO 14001:2004

Environmental management systems—Requirements with guidance for
use

AS/NZS 1SO 31000:2009

Risk Management — principles and guidelines

AS/NZS 1SO 45001:2018

Occupational health and safety management systems—Requirements
with guidance for use

AS/NZS 1SO 9000:2006

Quality Management Systems — Fundamentals and Vocabulary

AS/NZS ISO 9001:2016

Quality Management Systems — Requirements

AS/NZS 1SO 9004:2000

Quality Management Systems — Guidelines for Performance
Improvements

AS/NZS 1SO 10005:2006

Quality Management — Guidelines for Quality Plans

AS/NZS 1SO 19011:
2003

Guidelines for Quality and/or Environmental Management Systems
Auditing

AS/NZS ISO/IEC
27001:2006

Information Technology — Security Techniques, Standards Australia
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S1000D™ International Specification for Technical Publications Using a Common

Source Database

Auditor-General Act 1997 (Cth)

The Australian Consumer Law (Schedule 2 to the Competition and
Consumer Act 2010) (Cth)

Black Economy
Procurement Connected
Policy

Black Economy Procurement Connected Policy — Increasing the
integrity of government procurement — March 2019.

ClOG SOA Spreadsheet
Template

CIOG ICT Security Branch Statement of Applicability Excel Spreadsheet
Template

CIOG SOD Template

CIOG ICT Security Branch System Overview Document Template

CIOG SRMP Guidelines
and Template

CIOG ICT Security Branch Security Risk Management Plan Guidelines
and Template

CMU/SEI-96-HB-001

IDEAL — A Users Guide to Software Process Improvement

2016 Defence Industry Policy Statement, also known as ‘DIPS 2016’

CASG Cost Principles

Circuit Layouts Act 1989 (Cth)

Code of Practice, Managing the Work Environment and Facilities
(an approved code of practice under section 274 of the WHS Act)

Code of Practice, Preparation of Safety Data Sheets for Hazardous
Chemicals
(an approved code of practice under section 274 of the WHS Act)

Commonwealth Procurement Rules — April 2019

Complaints and Alternative Resolutions Manual

Copyright Act 1968 (Cth)

Corporations Act 2001 (Cth)

DEF(AUST)1000C ADF Packaging
DEF(AUST)CMTD- Engineering Design Data for Defence Materiel
5085C
DEF(AUST)5629B Production of Military Technical Manuals
DEF(AUST)5664A Work Breakdown Structures for Defence Materiel Projects
DEF(AUST)5679 The Procurement of Computer-Based Safety Critical Systems
DEF(AUST)5691 Logistic Support Analysis
DEF(AUST)5692 Logistic Support Analysis Record Requirements for the Australian
Defence Organisation
Systems Approach to Defence Learning
Defence Intellectual Property Policy 2014
Defence Safety Manual
Defence Supplement to AS4817-2006 — Project performance
measurement using Earned Value
DEFLOGMAN Defence Logistics Manual
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Reference Description
DEFLOGMAN Part 2 Vol | ltem Identification and Recording of Defence Logistics Assets in
DEFLOGMAN Part 2 Defence Disposal Policy
Volume 5 Chapter 10
DEFLOGMAN Part 2 Stocktaking Defence Assets and Inventory
Volume 5 Section 17
DEFLOGMAN Part 2 Defence Supplier Quality Assurance Manual
Volume 7 Chapter 1
DEFLOGMAN Part 2 Defence Explosive Ordnance Manual
Volume 9
DEFLOGMAN Part 2 Integrated Logistic Support
Volume 10 Chapter 3
DEFLOGMAN Part 2 Acquisition and Management of Technical Data
Volume 10 Chapter 5
DEFLOGMAN Part 2 Materiel Reliability, Availability and Maintainability Policy
Volume 10 Chapter 14
DEFLOGMAN Part 2 Supportability Analysis
Volume 10 Chapter 15
DEFLOGMAN Part 2 Life Cycle Costing Analysis
Volume 10 Chapter 16
DEFLOGMAN Part 2 The Management of Electromagnetic Environmental Effects
Volume 10 Chapter 22
DEFLOGMAN Part 3 Electronic Supply Chain Manual

Designs Act 2003 (Cth)
DI(AF) AAP 7001.006-1 Technical Maintenance Control and Associated Documentation
DI(AF) AAP 7001.006-2 | Technical Maintenance Control and Associated Documentation
DI(AF) AAP 7001.025 Configuration Management, Technical Procedures for Design
Development, Production and Modification of RAAF Tech

DI(G) CIS 6-6-001 Management of Defence use of Radio Frequency Spectrum
DI(G) PERS 15-1 Australian Defence Force alcohol policy
DI(G) PERS 25-7 Gifts, hospitality and sponsorship
DI-IPSC-81427A Software Development Plan (SDP) DID
DI-IPSC-81428A Software Installation Plan (SIP) DID
DI-IPSC-81429A Software Transition Plan (STrP) DID
DI-IPSC-81431A System/Subsystem Specification (SSS) DID
DI-IPSC-81432A System/Subsystem Design Description (SSDD) DID
DI-IPSC-81433A Software Requirements Specification (SRS) DID
DI-IPSC-81434A Interface Requirements Specification (IRS) DID
DI-IPSC-81435A Software Design Description (SDD) DID
DI-IPSC-81436A Interface Design Description (IDD) DID
DI-IPSC-81437A Database Design Description (DBDD) DID
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Description

DI-IPSC-81438A

Software Test Plan (STP) DID

DI-IPSC-81439A

Software Test Description (STD) DID

DI-IPSC-81440A

Software Test Report (STR) DID

DI-IPSC-81441A

Software Product Specification (SPS) DID

DI-IPSC-81442A

Software Version Description (SVD) DID

DI-SESS-81632

Interface Specification

DIMPI 9/99 Policy for the Payment of Radio Frequency Spectrum Charges
DPPM Defence Procurement Policy Manual
DSPF Defence Security Principles Framework, as amended from time to time
DWRM Defence Workplace Relations Manual
EIA-632-1998 Processes for Engineering a System
EIA-649 National Consensus Standard for Configuration Management
EIA-836 Configuration Management Data Exchange and Interoperability
ESM Australian Emanation Security Program Manual
DMH (PROJ) 11-0-005 Earned Value Management System Review Handbook
DS&VS SRA Template DS&VS Security Risk Assessment Template and Comprehensive
and Guide DS&VS Security Risk Management Guide
Environment Protection and Biodiversity Conservation Act 1999 (Cth)
GHS Globally Harmonised System of Classification and Labelling of
Chemicals, 3rd Revised Edition
GST Act A New Tax System (Goods and Services Tax) Act 1999 (Cth)
HB90.9-2000 Software Development — Guide to ISO 9001:2000

IEEE Std 1471-2000

Recommended Practice for Architectural Description of Software-
Intensive Systems

Incident Reporting and Management Manual

Integrated Baseline Review (IBR) Handbook May 2006 — Version 2.4

Integrity Policy Manual

IPP Commonwealth Indigenous Procurement Policy — July 2015. A copy of
the IPP is available from: https://www.niaa.gov.au/resource-
centre/indigenous-affairs/commonwealth-indigenous-procurement-policy

ISM Australian Government Information Security Manual, as amended from
time to time

ISO 216 Writing Paper and Certain Classes of Printed Matter — Trimmer Sizes —
A and B series

ISO 10918 JPEG

Judiciary Act 1903 (Cth)

Legal Services Directions 2017

MIL-HDBK-217F

Reliability Prediction of Electronic Equipment

MIL-HDBK-470A

Designing and Developing Maintainable Products and Systems Vol 1 &
Vol 2
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MIL-HDBK-472 Maintainability Prediction
MIL-HDBK-727 Design Guidance for Producibility

MIL-HDBK-781A

Reliability Test Methods, Plans, and Environments for Engineering
Development, Qualification, and Production

MIL-HDBK-1467

Acquisition of Software Environments and Support Software

MIL-HDBK-2165

Testability Handbook for Systems and Equipment

MIL-HDBK-46855A

Human Engineering Guidelines for Military Systems, Equipment and
Facilities

MIL-M-38781

Manual of Checklists and Source data, Storage and Maintenance
Procedures

MIL-PRF-28000

Digital Representation for Communication of Product Data: IGES
Application Subsets and IGES Application Protocols

MIL-PRF-28001

Markup Requirements and Generic Style Specification for Electronic
Printed Output and Exchange of Text

MIL-PRF-28002

Raster Graphics Representation in Binary Format

MIL-PRF-28003

Digital Representation for Communication of lllustration Data: CGM
Application Profile

MIL-PRF-87268A

Interactive Electronic Technical Manuals: General Content, Style,
Format, and User-Interaction Requirements

MIL-PRF-87269

Database Revisable: For the Support of Interactive Electronic Technical
Manuals

MIL-STD-461 Requirements for the Control of Electromagnetic Interference Emissions
and Susceptibility

MIL-STD-464 Electromagnetic Environmental Effects Requirements for Systems

MIL-STD-470B Maintainability Program for Systems and Equipment

MIL-STD-471A Maintainability Verification/Demonstration/Evaluation

MIL-STD-704E Aircraft Electric Power Characteristics

MIL-STD-756B Reliability Modeling and Prediction

MIL-STD-781D Reliability Testing for Engineering Development, Qualification &
Production

MIL-STD-785B Reliability Program for Systems and Equipment Development &
Production

MIL-STD-882E Department of Defense Standard Practice — System Safety

MIL-STD-961E Defense and Program-unique Specifications Format and Content

MIL-STD-973 Configuration Management

MIL-STD-974 Contractor Integrated Technical Information Service

MIL-STD-1390D

Level of Repair Analysis (LORA)

MIL-STD-1472F

Human Engineering

MIL-STD-1521B

Technical Reviews and Audits for Systems, Equipment and Computer
Software

MIL-STD-1629A

Procedures for Performing a Failure Mode, Effects & Critically Analysis
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MIL-STD-1818A Electromagnetic Effects Requirements for Systems
MIL-STD-1840 Automated Interchange of Technical Information
MIL-STD-2165A Testability Program for Systems and Equipment
MIL-STD-2173 Reliability-Centered Maintenance Requirements for Naval Aircraft,

Weapons Systems and Support Equipment

MIL-STD-2361A

Interface Standard, Digital Publication Development

MIL-STD-2549

Configuration Management Data Interface

MIL-STD-38784A

Standard Practice for Technical Manuals: General Style and Format
Requirements

MIL-STD-40051A

Preparation of Digital Technical Information for Multi-Output
Presentation of Technical Manuals

National Measurement Act 1960 (Cth)

Ozone Protection and Synthetic Greenhouse Gas Management Act
1989 (Cth)

Patents Act 1990 (Cth)

Privacy Act 1988 (Cth)

PSPF

Australian Government Protective Security Policy Framework, as
amended from time to time

RTCA/DO-178B

Software Considerations in Airborne Systems and Equipment
Certification

Radiocommunications Act 1992 (Cth)

RAN Training System Manual

SAE ARP4754 Certification Considerations for Highly Integrated or Complex Aircraft
Systems

S1000D™ International specification for technical publications using a common
source database

STANAG 4177 Coadification of Items of Supply — Uniform System of Data Acquisition
The United Nations Convention on Contracts for the International Sale
of Goods
Space Domain Mission Assurance: A Resilience Taxonomy —
September 2015

WHS Act Work Health and Safety Act 2011 (Cth)

WHS Regulations

Work Health and Safety Regulations 2011 (Cth)

Workplace Gender Equality Act 2012 (Cth)

Workplace Gender Equality Procurement Principles
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4, WBS DICTIONARY FOR CONTRACT SUMMARY WBS
WBS Element Definition
Integrated This element includes the overall planning, directing, and controlling of the ILS
Logistics function.
Support

This element includes the effort associated with the logistics-analysis processes, the
outcomes of which result in the identification of the logistics resources (both range
and scale) required to support both the Mission System and the Support System.

Excludes the acquisition of, and/or the design, development and production of
specific Support System components (eg, S&TE, Facilities, software support
environment, Training Equipment and materials, etc). These activities are covered
under the individual Support System elements themselves.

Excludes the acquisition, design, development and production of the logistics
resources required for the support of the individual Support System elements
themselves.

Mission System

This element includes the hardware, software and Facilities used to accomplish the
primary mission of the Defence materiel item.

This element includes any effort associated with the acquisition of, and/or the design,
development and production of those physical deliverables.

This element includes all assembly, delivery, installation, integration, test and
checkout, as well as all technical and management activities associated with
individual hardware/software elements and Facilities.

This element also includes the assembly, delivery, installation, integration, test and
checkout associated with the overall Mission System.

Excludes such tests as system demonstration, Mission Program tests, stability tests,
qualification operational test and evaluation, etc., and support thereto, required to
prove the operational capability of the deliverable system. Such tests are included in
the V&V element.

The Mission System for the SSC consists of the:
a. space segment;

b. ground segment, and

c. control segment.

Project
Management

This element includes the business and administrative planning, organising,
directing, co-ordinating, controlling, and approval actions designated to accomplish
overall program objectives which are not associated with specific hardware elements
and are not included in systems engineering.

This element includes cost, schedule, performance measurement management,
warranty administration, contract management, data management, vendor liaison,
subcontract management, risk, V&V activities, life cycle cost, transition to
operational service, AIC and IP.

Support System

This element includes all of the physical support deliverables being generated under
the Contract.

This element includes any effort associated with the acquisition of, and/or the design,
development and production of those physical deliverables.
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WBS Element Definition
This element includes any effort associated with assembly, delivery, installation,
integration, test, and checkout of those physical deliverables as well as all technical
and management activities associated with individual hardware/software elements.
This element includes any effort associated with the acquisition of, and/or the design,
development and production of any logistics resources associated with those
physical deliverables (ie, the logistics resources required for the support of Support
System elements such as Facilities, S&TE, etc).
This element also includes the assembly, delivery, installation, integration, test and
checkout associated with the overall Support System.
The Support System for the SSC consists of:
a. Operating Support;
b. Engineering Support;
c. Maintenance Support;
d. Supply Support; and
e. Training Support.
Systems This element includes the technical and management efforts of directing and
Engineering controlling a totally integrated engineering effort of a system or program.

This element includes the effort to define the system and the integrated planning and
control of the technical program efforts of design engineering, specialty engineering,
production engineering, and integrated test planning.

This element also includes the effort to transform an operational need or statement
of deficiency into a description of system requirements and a preferred system
configuration.

Excludes the acquisition of, and/or the design, development and production of
specific Mission System hardware/software elements and Facilities. These activities
are covered under the individual Mission System elements themselves.

Verification and
Validation

This element includes V&V management and infrastructure for both the Mission
System and the Support System as well as the actual V&V for all phases of the
project.

This element includes processes that demonstrate that the engineering design and
development process is complete, demonstrate that the design risks have been
minimised, demonstrate that the system will meet specifications and determine
whether the engineering design is supportable (practical, maintainable, safe, etc) for
operational use.

This element includes such tests as system demonstration, Mission Program tests,
stability tests, qualification operational test and evaluation, etc, and support thereto,
required to prove the operational capability of the deliverable system.

This element also includes logistics testing efforts to evaluate the achievement of
Supportability goals and the adequacy of the support for the system (eg, deliverable
maintenance tools, test equipment, technical publications, maintenance instructions,
personnel skills and training requirements, and software support facility/environment
elements).
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