
CUSTOMER CONTRACT REQUIREMENTS
Vienna Proprietary Program

CUSTOMER CONTRACT C-384

CUSTOMER CONTRACT REQUIREMENTS

The following customer contract requirements apply to this contract to the extent indicated below. If this contract is for the procurement of
commercial items under a Government prime contract, as defined in FAR Part 2.101, see Section 3 below.

1. FAR Clauses  The following contract clauses are incorporated by reference from the Federal Acquisition Regulation and apply to the extent
indicated. In all of the following clauses, "Contractor" and "Offeror" mean Seller.

52.203-6 Restrictions on Subcontractor Sales to the Government (SEP 2006).  
This clause applies only if this contract exceeds $100,000.

52.203-7 Anti-Kickback Procedures (JUL 1995).  Buyer may withhold from sums owed Seller the amount of any kickback paid by
Seller or its subcontractors at any tier if (a) the Contracting Officer so directs, or (b) the Contracting Officer has offset the amount of
such kickback against money owed Buyer under the prime contract. This clause applies only if this contract exceeds $100,000.

52.203-8 Cancellation, Rescission, and Recovery of Funds for Illegal or Improper Activity (JAN 1997).  This clause applies to
this contract if the Seller, its employees, officers, directors or agents participated personally and substantially in any part of the
preparation of a proposal for this contract. The Seller shall indemnify Buyer for any and all losses suffered by the Buyer due to
violations of the Act (as set forth in this clause) by Seller or its subcontractors at any tier.

52.203-10 Price or Fee Adjustment for Illegal or Improper Activity (JAN 1997).  This clause applies only if this contract exceeds
$100,000. If the Government reduces Buyer's price or fee for violations of the Act by Seller or its subcontractors at any tier, Buyer
may withhold from sums owed Seller the amount of the reduction.

52.203-11 Certification and Disclosure Regarding Payments to Influence Certain Federal Transactions (SEP 2007).  This
clause applies only if this contract exceeds $100,000.

52.203-12 Limitation on Payments to Influence Certain Federal Transactions (SEP 2007).  This clause applies only if this
contract exceeds $100,000. Paragraph (g)(2) is modified to read as follows: "(g)(2) Seller will promptly submit any disclosure required
(with written notice to Boeing) directly to the PCO for the prime contract. Boeing will identify the cognizant Government PCO at
Seller's request. Each subcontractor certification will be retained in the subcontract file of the awarding contractor."

52.215-2 Audit and Records - Negotiation (JUN 1999).  This clause applies only if this contract exceeds $100,000 and (i) is cost-
reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable type or any combination of these types: (ii) Seller
was required to provide cost or pricing data, or (iii) Seller is required to furnish reports as discussed in paragraph (e) of the referenced
clause.

52.215-10 Price Reduction for Defective Cost or Pricing Data (OCT 1997).  This clause applies only if this contract exceeds the
threshold set forth in FAR 15.403-4 and is not otherwise exempt. In subparagraph (3) of paragraph (a), insert "of this contract" after
"price or cost." In Paragraph (c), "Contracting Officer" shall mean "Contracting Officer or Buyer." In Paragraphs (c)(1), (c)(1)(ii), and
(c)(2)(i), "Contracting Officer" shall mean "Contracting Officer or Buyer." In Subparagraph (c)(2)(i)(A), delete "to the Contracting
Officer." In Subparagraph (c)(2)(ii)(B), "Government" shall mean "Government or Buyer." In Paragraph (d), "United States" shall mean
"United States or Buyer."
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52.215-11 Price Reduction for Defective Cost or Pricing Data -- Modifications (OCT 1997).  This clause applies only if this
contract exceeds the threshold set forth in FAR 15.403-4 and is not otherwise exempt. "Contracting Officer" shall mean "Contracting
Officer or Buyer." In subparagraph (d)(2)(i)(A), delete "to the Contracting Officer." In subparagraph (d)(2)(ii)(B), "Government"
means "Government" or "Buyer." In Paragraph (e), "United States" shall mean "United States or Buyer."

52.215-12 Subcontractor Cost or Pricing Data (OCT 1997).  This clause applies only if this contract exceeds the threshold set forth
in FAR 15.403-4 and is not otherwise exempt. The certificate required by paragraph (b) of the referenced clause shall be modified as
follows: delete "to the Contracting Officer or the Contracting Officer's representative" and substitute in lieu thereof "to The Boeing
Company or The Boeing Company's representative (including data submitted, when applicable, to an authorized representative of the
U.S. Government)."

52.215-13 Subcontractor Cost or Pricing Data -- Modifications (OCT 1997).  This clause applies only if this contract exceeds the
threshold set forth in FAR 15.403-4 and is not otherwise exempt. The certificate required by paragraph (c) of the referenced clause shall
be modified as follows: delete "to the Contracting Officer or the Contracting Officer's representative" and substitute in lieu thereof "to
The Boeing Company or The Boeing Company's representative (including data submitted, when applicable, to an authorized
representative of the U.S. Government)."

52.215-18 Reversion or Adjustment of Plans for Post-Retirement Benefits (PRB) Other Than Pensions (JUL 2005).  This
Clause applies to this contract if it meets the requirements of FAR 15.408(j).

52.219-8 Utilization of Small Business Concerns (MAY 2004).  

52.222-1 Notice to the Government of Labor Disputes (FEB 1997).  Contracting Officer shall mean Buyer.

52.222-20 Walsh-Healey Public Contracts Act (DEC 1996).  This clause applies only if this contract exceeds $10,000.

52.222-21 Prohibition of Segregated Facilities (FEB 1999).  

52.222-26 Equal Opportunity (MAR 2007).  

52.222-27 Affirmative Action Compliance Requirements for Construction (FEB 1999).  This clause applies only if this contract
exceeds $10,000.

52.222-35 Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (SEP
2006).  This clause applies only if this contract exceeds $100,000.

52.222-36 Affirmative Action For Workers With Disabilities (JUN 1998).  This clause applies only if this contract exceeds $
10,000.

52.222-37 Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other EligibleVeterans (SEP
2006).  This clause applies only if this contract exceeds $100,000.

52.222-39 Notification of Employee Rights Concerning Payment of Union Dues or Fees (DEC 2004).  

52.222-50 Combating Trafficking in Persons (AUG 2007).  In paragraph (d), the term “Contracting Officer” means Buyer, and in
paragraph (e), the term “the Government” means Buyer.

52.223-2 Affirmative Procurement of Biobased Products Under Service and Construction Contracts (DEC 2007).  

52.223-15 Energy Efficiency In Energy-Consuming Products (DEC 2007).  

BDS Terms and Conditions Guide Effective: 11/19/2010

Page 2 of 22



52.225-1 Buy American Act- Supplies (JUN 2003).  This clause does not apply if this contract is placed under a Department of
Defense contract.

52.225-13 Restriction on Certain Foreign Purchases (JUN 2008).  

52.227-1 Authorization and Consent (DEC 2007).  

52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (DEC 2007).  A copy of each notice sent to the
Government will be sent to Buyer.

52.227-10 Filing of Patent Applications - Classified Subject Matter (DEC 2007).  

52.228-5 Insurance - Work on a Government Installation (JAN 1997).  Seller shall provide and maintain insurance as set forth in
this contract.

52.230-6 Administration of Cost Accounting Standards (MAR 2008).  Add "Buyer and the" before "CFAO" in paragraph (m). This
provision applies if clause H001, H002, or H004 is included in this contract.

52.237-2 Protection of Government Buildings, Equipment, and Vegetation (APR 1984).  This clause applies only if work will be
performed on a Government installation. "Contracting Officer" shall mean Buyer.

52.244-5 Competition in Subcontracting (DEC 1996).  

52.244-6 Subcontracts for Commercial Items (MAR 2007).  

52.245-1 Government Property (DEVIATION) 2007-O0012 (JUN 2007).  This clause applies only if Government property is
acquired or furnished for contract performance.  Per DEVIATION 2007-O0012, the definition of plant equipment is deleted, and the
second sentence in the definition of real property is modified to read: "It does not include foundations and other work necessary for
installing personal property."  The Government-Owned Property article in GP4 is hereby deleted.

52.245-2 Government Property Installation Operation Services (JUN 2007).  

52.247-63 Preference for U.S .-Flag Air Carriers (JUN 2003).  This clause only applies if this contract involves international air
transportation.

2. DoD FAR Supplement Clauses  DoD Contracts. The following contract clauses are incorporated by reference from the Department of
Defense Federal Acquisition Regulation Supplement and apply to the extent indicated. In all of the following clauses, "Contractor" and "Offeror"
mean Seller except as otherwise noted.

252.227-7015 Technical Data -- Commercial Items (NOV 1995).  This clause applies only if the delivery of data is required for
commercial items under this contract.

252.231-7000 Supplemental Cost Principles (DEC 1991).  

3. Commercial Items  If goods or services being procured under this contract are commercial items and Clause H203 is set forth in the purchase
order, the foregoing Government clauses in Sections 1 and 2 above are deleted and the following FAR/DFARS clauses are inserted in lieu thereof:

52.219-8 Utilization of Small Business Concerns (MAY 2004).  
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52.222-26 Equal Opportunity (MAR 2007).  

52.222-35 Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (SEP
2006).  

52.222-36 Affirmative Action For Workers With Disabilities (JUN 1998).  

52.222-39 Notification of Employee Rights Concerning Payment of Union Dues or Fees (DEC 2004).  

52.222-50 Combating Trafficking in Persons (Feb 2009)  Alternate I (AUG 2007).  

4. Cost Accounting Standards  

52.230-2 Cost Accounting Standards (APR 1998).  (1) (Applicable if this contract incorporates clause H001). The version of FAR
52.230-2, Cost Accounting Standards, incorporated by clause H001 is the version dated April 1998.

52.230-3 Disclosure and Consistency of Cost Accounting Practices (APR 1998).  (2)  (Applicable if this contract incorporates
clause H002). The version of FAR 52.230-3, Disclosure and Consistency of Cost Accounting Practices, incorporated by clause H002 is
the version dated April 1998.

5. Prime Contract Special Provisions  The following prime contract special provisions apply to this purchase order

Full Text 2 (11-19-10) Vienna Proprietary Programs .  

ADDITIONAL CLAUSES:  

THOUGHOUT THIS SECTION, THE TERM “GOVERNMENT” OR “CONTRACTING OFFICER” SHALL MEAN BUYER;
“CONTRACTOR” OR “OFFEROR” SHALL MEAN “SELLER” OR “SUBCONTRACTOR.”

Note: If goods or services being procured under this contract are commercial items and are being placed pursuant to Section 3 above
(and Clause H203 is set forth in the purchase order) the below referenced full text clauses are deleted.
 
INSPECTOR GENERAL AND THE  HOTLINE
(a) The contractor must report to the Inspector General (IG) any and all possible violations of federal law or illegal
intelligence activities related to this contract by individuals charging directly or indirectly to this contract. 

(b) The IG shall have access to any individual charging directly or indirectly to this contract whose testimony is needed
for the performance of the IG’s duties.  In addition, the IG shall have direct access to all records, reports, audits, reviews,
recommendations, documents, e-mails, papers, or other material that relate to this contract with respect to which the IG has
responsibilities.  Failure on the part of any contractor to cooperate with the IG shall be grounds for administrative action
by the Director, Office of Contracts, including contractual remedies.

(c) Contractors and contractor personnel may report suspected instances of improper conduct through the IG Hotline at
703-808-1644.  Contractors shall make their employees aware of this Hotline.

(d) The contractor agrees to include the substance of this clause in all subcontracts exceeding the simplified acquisition
threshold except those for commercial items or components

 

PROHIBITIONS ON PERSON CONVICTED OF FRAUD OR OTHER DEFENSE-CONTRACT-RELATED FELONIES

(a) The provisions of 10 U.S.C. 2408 apply to this contract.

(b) In addition to the criminal penalties contained in 10 U.S.C. 2408, the Government may consider other available remedies,
such as:
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(1) Suspension or debarment;

(2) Cancellation of the contract at no cost to the Government; or

(3) Termination of the contract for default.

(c) The contractor may submit written requests to the Contracting Officer for waiver of 10 U.S.C. 2408 prohibitions. 
Requests shall clearly identify--

(1) The person involved;

(2) The nature of the conviction and resultant sentence or punishment imposed;

(3) The reasons for the requested waiver; and

(4) An explanation of why a waiver is in the interest of national security.

(d) The contractor agrees to include the substance of this clause in all first-tier subcontracts exceeding the simplified
acquisition threshold in  Part 2 of the FAR, except those for commercial items or components.

(e) Pursuant to 10 U.S.C. 2408(c), defense contractors and subcontractors may obtain information as to whether a
particular person has been convicted of fraud or any other felony arising out  of a contract with the DoD by contacting the
Office of Justice Programs, Denial of Benefits Office, U.S. Department of Justice, telephone (202) 616-3507.

 

PERSONAL CONDUCT

(a) The Contractor, its employees, and its subcontractors shall comply with the conduct requirements in effect at Buyer’s
work site.  Buyer reserves the right to exclude or remove from the work site any employee of the contractor or of a
subcontractor whom the Buyer deems careless, uncooperative, or whose continued employment on the work site is
deemed by the Buyer to be contrary to the public interest.

(b) The Contractor shall inform its employees that Buyer has a zero tolerance policy for harassing behavior.  Any
Contractor or subcontractor employee determined by Buyer to have engaged in harassing behavior shall be immediately
escorted from the premises and denied further access to the worksite.  The Contractor shall emphasize this requirement to
its employees.

(c) Exclusion from the worksite under the circumstances described in this clause shall not relieve the Contractor from full
performance of the contract, nor will it provide the basis for an excusable delay or any claims against Buyer.

 

SPECIAL NOTIFICATION AND APPROVAL REQUIREMENTS

(a) It is a material condition of this contract that the contractor notify and seek approvals as required in the following
situations:

(1) Litigation or Requests for Information Relating to This Contract.

(i) The contractor hereby agrees to immediately give notice to Buyer of any anticipated or current litigation or request for
information from a third party (including individuals, organizations, and federal, state, or local governmental entities)
involving or in any way relating to this contract, pertinent subcontracts, or Buyer’s relationship with the contractor or
subcontractor(s).  Said notice shall include all relevant information with respect thereto.

(ii) Buyer shall have access to and the right to examine any pertinent books, documents, papers, and records of the prime
contractor or subcontractor(s) related to any contract litigation.

(2) Utilization of Buyer Relationship for Publicity, Advertising, or Public Relations Purposes.

(i) The contractor agrees not to use or allow to be used any aspect of this contract for publicity, advertisement, or any
other public relations purpose. This prohibition extends to announcements of contract award and of modifications adding
value or time to the contract.  It is further understood that this obligation shall not expire upon completion or termination
of this contract, but will continue until rescinded by the Buyer.

(ii) The contractor may request a waiver or release from the Buyer.

(b) The contractor agrees to insert this clause in any subcontract under this contract.  In the event of litigation, the
subcontractor shall immediately notify the contractor or its next tier subcontractor, as appropriate, of all relevant
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information with respect to such litigation.

 

ORGANIZATIONAL CONFLICT OF INTEREST

(a) The offeror warrants, to the best of its knowledge and belief, that (1) there are no relevant facts that could give rise to
organizational conflicts of interest, as defined in FAR 9.501; or (2) the offeror has disclosed all relevant information
regarding any actual or potential organizational conflicts of interest.  Offerors are encouraged to inform the Contracting
Officer of any potential conflicts of interest, including those involving contracts with other Government organizations,
before preparing their proposal to determine whether the Government will require mitigation of those conflicts.  If the
successful offeror was aware, or should have been aware, of an organizational conflict of interest before award of this
contract and did not fully disclose that conflict to the Contracting Officer, the Government may terminate the contract for
default.

(b) If during contract performance the contractor discovers an organizational conflict of interest involving this contract,
the contractor agrees to make an immediate and full disclosure in writing to the Contracting Officer.  Such notification will
include a description of the action the contractor and/or subcontractor has taken or proposes to take to avoid, neutralize,
or mitigate the conflict.  The contractor will continue contract performance until notified by the Contracting Officer of any
contrary actions to be taken.  The Government may terminate this contract for its convenience if it deems such termination
to be in the best interest of the Government.

(c) The contractor must inform the Contracting Officer of any activities, efforts, or actions planned, entered into, or on-
going by the contractor, or any other corporate entity of the contractor, at the prime or sub-contract level, involving the
review of information or providing any advice, assistance, or support to Government agencies, entities which may result in
a perceived or actual organizational conflict of interest with any known Governmental activity.  The contractor must
provide detailed information to the Contracting Officer as to the specifics of the situation immediately upon its
recognition.  Based on the severity of the conflict, the Contracting Officer may direct the contractor to take certain actions,
revise current work effort, or restrict the contractor's future participation in Government contracts as may be necessary to
appropriately neutralize, mitigate, or avoid the organizational conflict of interest.

(d) If necessary to mitigate organizational conflict of interest concerns, or when directed to do so by the Contracting
Officer, the contractor shall submit an organizational conflict of interest mitigation plan for approval.  The plan must
describe how the contractor will mitigate, neutralize, or avoid potential and/or actual conflicts of interest or unfair
competitive advantages.  After approval of the mitigation plan, the contractor must conduct a yearly self-assessment and
submit an annual certification of compliance with the terms of the plan signed by a corporate official at the level of Vice
President or above.  The contractor agrees to submit a revised mitigation plan for approval whenever corporate,
contractual, or personnel changes create or appear to create new organizational conflict of interest concerns, or when
directed to do so by the Contracting Officer.

(e) The contractor must insert a clause containing all the requirements of this clause in all subcontracts for work similar to
the services provided by the prime contractor.

(f) Before this contract is modified to add new work or to significantly increase the period of performance, the contractor
agrees to submit an organizational conflict of interest disclosure or representation if requested by the Government.

(g) The contractor further agrees that the Government may periodically review the contractor's compliance with these
provisions or require such self-assessments or additional certifications as the Government deems appropriate.

SERVICE CONTRACT ACT OF 1965, WALSH-HEALY PUBLIC CONTRACTS ACT, AND DAVIS-BACON ACT
EXCEPTIONS

The Seller shall comply to the maximum extent practicable with those FAR Clauses listed below that are included in this
contract, but with the following exceptions: (1) No wage determinations will be obtained or provided by the Buyer; (2) the
Seller shall not directly contact the Department of Labor citing this contract without first obtaining the written approval of
the Buyer; and, (3) no pricing adjustments or price re-determinations will occur due to labor rate or wage revisions during
the life of this contract.

52.222-6, Davis-Bacon Act;

52.222-13, Compliance with Davis-Bacon and Related Act Regulations;

52.222-14, Disputes Concerning Labor Standards;

BDS Terms and Conditions Guide Effective: 11/19/2010

Page 6 of 22



52.222-16, Approval of Wage Rates;

52.222-20, Walsh-Healey Public Contracts Act;

52.222-30, Davis-Bacon Act—Price Adjustment (None or Separately Specified Method);

52.222-31, Davis-Bacon Act—Price Adjustment (Percentage Method);

52.222-32, Davis-Bacon Act—Price Adjustment (Actual Method);

52.222-41, Service Contract Act of 1965, As Amended;

52.222-42, Statement of Equivalent Rates for Federal Hires;

52.222-43, Fair Labor Standards Act and Service Contract Act—Price Adjustment (Multiple Year and Option Contracts);

52.222-44, Fair Labor Standards Act and Service Contract Act—Price Adjustment;

52.222-47, SCA Minimum Wages and Fringe Benefits Applicable to Successor Contract Pursuant to Predecessor Contractor Collective
Bargaining Agreements (CBA);

52.222-48, Exemption from Application of Service Contract Act Provisions for Contracts for Maintenance, Calibration, and/or Repair
of Certain Information Technology, Scientific and Medical and/or Office and Business Equipment—Contractor Certification; and

52-222.49, Service Contract Act—Place of Performance Unknown.

                                                                           

CONTRACTOR COMPLIANCE WITH ENVIRONMENTAL, OCCUPATIONAL SAFETY AND HEALTH AND SYSTEM
SAFETY REQUIREMENTS

(a) In performing work under this contract, the contractor shall comply with-

(1) All applicable Federal, State, and local environmental, occupational safety and health, and system safety laws,
regulations, policies and procedures in effect as of the date the contract is executed;

(2) Any regulations, policies and procedures in effect at any Government facility where work will be performed;

(3) Any contract specific requirements; and

(4) Any Buyer direction.

(b) Conflicting Requirements.  The contractor shall provide written notification to Buyer of any conflicts in requirements. 
The notification will describe the conflicting requirements and their source; provide an estimate of any impact to the
contract’s cost, schedule, and any other terms and conditions; and provide a recommended solution.  The notification will
also identify any external organizations that Buyer or the contractor may have to coordinate with in order to implement the
solution.  Buyer will review the notification and provide written direction.  Until Buyer issues that direction, the contractor
will continue performance of the contract, to the extent practicable, giving precedence in the following order to
requirements that originate from:

(1) Federal, state, and local laws, regulations, policies and procedures;

(2) Government facility regulations, policies and procedures; and

(3) Contract specific direction.

(c) Material Condition of Contract.  Environmental, occupational safety and health, and system safety requirements are a
material condition of this contract.  Failure of the contractor to maintain and administer an environmental and safety
program that is compliant with the requirements of this contract shall constitute grounds for termination for default.

(d) The Contractor shall include this clause in all subcontracts.

 

TECHNICAL DATA AND COMPUTER SOFTWARE: COMMERCIAL ITEMS

(a) Definitions.  As used in this clause:

(1) Commercial item means:

(i) Any item, other than real property, that customarily is used by the public for non-governmental purposes and that has

BDS Terms and Conditions Guide Effective: 11/19/2010

Page 7 of 22



been offered, sold, leased, or licensed to the public;

(ii) Any item that evolved from an item described in paragraph (a)(1)(i) of this clause and will be available in the commercial
marketplace in time to satisfy the delivery requirements specified in this contract;

(iii) Any item that would satisfy a criterion expressed in paragraph (a)(1)(i) or (ii) of this clause, but for:

(A) Modifications of a type customarily available in the commercial marketplace; or

(B) Minor modifications made to meet Federal Government requirements;

(iv) Services, offered and sold competitively, in substantial quantities, in the commercial marketplace based on established
catalog prices for specific tasks performed under standard commercial terms and conditions;

(v) Any item, combination of items, or service referred to in paragraphs (a)(1)(i) through (iv) of this clause notwithstanding
the fact that the item, combination of items, or service is transferred between or among separate divisions, subsidiaries, or
affiliates of a contractor; or

(viii) Other non-developmental items, if the Contracting Officer determines that the item was developed exclusively at
private expense and has been sold in substantial quantities, on a competitive basis, to multiple state and local
governments.

(2) Component means any item supplied to the Government as part of an end item or of another component.

(3) Contractor includes the contractor's subcontractors and suppliers at any tier.

(4) Form, fit, and function data means data relating to items, components, or processes that are sufficient to enable physical
and functional interchangeability, and data identifying source, size, configuration, mating, and attachment characteristics,
functional  characteristics, and performance requirements. 

(5) Computer software means computer programs, source code, source code listings, object code listings, design details,
algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced,
recreated, or recompiled.  Computer software does not include computer databases or computer software documentation. 
For the purpose of this clause, the term “computer software” shall also refer to “computer software documentation” as
defined in paragraph (a)(6) of this clause.

(6) Computer software documentation means owner’s manuals, user’s manuals, installation instructions, operating
instructions, concepts of operations, and other similar items, regardless of storage medium, that explain the capabilities of
the computer software or provide instructions for using the software.  Computer software documentation shall be
considered to be an integral/ necessary part of the computer software with which it is associated unless otherwise
delineated in this clause.

(7) Minor modification means a modification that does not significantly alter the non-governmental function or essential
physical characteristics of an item or component, or change the purpose of a process.

(8) Technical data means recorded information, regardless of the form or method of recording, of a scientific or technical
nature (including computer software documentation). The term does not include information incidental to contract
administration, such as financial and/or management information.

(b) License.

(1) The Government shall have the unrestricted right to use, modify, reproduce, release, perform, display, or disclose
technical data and computer software, and to permit others to do so, that:

(i) Are form, fit, and function data;

(ii) Are a correction or change to technical data or computer software furnished to the contractor by the Government;

(iii) Are necessary for operation, maintenance, installation, or training (other than detailed manufacturing or process data);
or

(iv) Have been provided to the Government under a prior contract or licensing agreement through which the Government
has acquired the rights to use, modify, reproduce, release, perform, display, or disclose technical data and computer
software without restrictions.

(2) Except as provided in paragraph (b)(1), the Government may use, modify,reproduce, release, perform, display, or
disclose technical data and computer software within the Government only. 
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(3) The Government shall not use the technical data or computer software to manufacture additional quantities or release,
perform, display, disclose, or authorize use of the technical data or computer software outside the Government without the
contractor's written permission unless a release, disclosure, or permitted use is necessary for emergency repair or overhaul.

(c) Additional License Rights.  The contractor, its subcontractors, and suppliers are not required to provide the
Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data or computer
software.  However, if the Government desires to obtain additional rights, the contractor agrees to negotiation with the
Contracting Officer to determine whether acceptable terms for transferring such rights can be reached.  All technical data
and computer software in which the contractor grants the Government additional rights shall be listed or described in a
special license agreement made part of this contract.  The license shall specifically enumerate the additional rights granted
the Government.

(d) Release From Liability.  The contractor agrees that the Government, and other persons to whom the Government may
have released or disclosed technical data or computer software delivered or otherwise furnished under this contract, shall
have no liability for any release or disclosure of technical data or computer software that are not marked to indicate that
such data are licensed data subject to use, modification, reproduction, release, performance, display, or disclosure
restrictions.

 

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA AND COMPUTER SOFTWARE

(a) Definitions.  As used in this clause, the term “contractor”  also refers to any and all subcontractors. 

(b) The Government  shall presume that a contractor's asserted use or release restrictions are justified on the basis that the
item, component, or process was developed exclusively at private expense for commercial items as defined in FAR Part 12. 
The Government will not challenge such assertions unless information the Government provides demonstrates that the
item, component, or process was not developed exclusively at private expense.

(c) Justification.  The contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the
validity of its markings that impose restrictions on the Government to use, duplicate, or disclose technical data and
computer software delivered or required to be delivered under the contract.  Except under contracts exclusively for
commercial items, the contractor shall be prepared to furnish to the Contracting Officer a written justification for such
restrictive markings in response to a challenge under paragraph (e) of this clause.

(d) Pre-challenge Request for Information.

(1) The Contracting Officer may request the contractor to furnish a written explanation for any restriction asserted on the
right of the United States to use technical data or computer software.  If, upon review of the explanation submitted, the
Contracting Officer remains unable to ascertain the basis of the restrictive marking, the Contracting Officer may further
request the contractor to furnish additional information in the records of, or otherwise in the possession of or reasonably
available to, the contractor to justify the validity of any restrictive marking on technical data or computer software,
accompanied with supporting documentation.  The contractor shall submit such written data as requested by the
Contracting Officer within the time required or such longer period as may be mutually agreed.

(2) If the Contracting Officer, after reviewing the written data  furnished pursuant to paragraph (d)(1) of this clause, or any
other available information pertaining to the validity of a restrictive marking, determines that reasonable grounds exist to
question the current validity of the marking, and that continued adherence to the marking would make impracticable the
subsequent competitive acquisition of the item, component, or process to which the technical data or computer software
relates, the Contracting Officer shall follow the procedures in  paragraph (e) of this clause.

(3) If the contractor fails to respond to the Contracting Officer's request for information under paragraph (d)(1) of this
clause, and the Contracting Officer determines that continued adherence to the marking would make impracticable the
subsequent competitive acquisition of the item, component, or process to which the technical data or computer software
relates, the Contracting Officer may challenge the validity of the marking as described in paragraph (e) of this clause.

(e) Challenge.

(1) Notwithstanding any provision of this contract concerning inspection and acceptance, if the Contracting Officer
determines that a challenge to the restrictive marking is warranted, the Contracting Officer shall send a written challenge
notice to the contractor asserting the restrictive markings.  Such challenge shall:

(i) State the specific grounds for challenging the asserted restriction;
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(ii) Require a response within sixty (60) days justifying and providing sufficient evidence as to the current validity of the
asserted restriction;

(iii) State that a Government Contracting Officer's final decision,  issued pursuant to paragraph (g) of this clause,
sustaining the validity of a restrictive marking identical to the asserted restriction, within the three-year period preceding
the challenge, shall serve as justification for the asserted restriction if the validated restriction was asserted by the same
contractor (or any licensee of such contractor) to which such notice is being provided; and

(iv) State that failure to respond to the challenge notice may  result in issuance of a final decision pursuant to paragraph (f)
of this clause.

(2) The Contracting Officer shall extend the time for response if the contractor submits a written request showing the need
for additional time to prepare a response.

(3) The contractor's written response shall be considered a claim within the meaning of the Contract Disputes Act of 1978,
and shall be certified in the form prescribed at FAR Subpart 33.207, regardless of dollar amount.

(4) A contractor receiving challenges to the same restrictive markings from more than one Contracting Officer shall notify
each Contracting Officer of the existence of more than one challenge.  The notice shall also state which Contracting Officer
initiated the first unanswered challenge.  The Contracting Officer initiating the first unanswered challenge after
consultation with the contractor and the other Contracting Officers, shall formulate and distribute a schedule for
responding to each of the challenge notices to all interested parties.  The schedule shall afford the contractor an
opportunity to respond to each challenge notice.  All parties will be bound by this schedule.

(f) Final Decision When Contractor Fails to Respond.  When a contractor fails to respond to a challenge notice, the
Contracting Officer will issue a final decision to the contractor in  accordance with the Disputes clause of this contract
pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the
expiration of the time period  of paragraph (e)(1)(ii) or (e)(2) of this clause.  Following issuance of the final decision, the
Contracting Officer will comply with the procedures in paragraphs (g)(2)(ii) through (iv) of this clause.

(g) Final Decision When the Contractor Responds.

(i) If the Contracting Officer determines that the contractor has justified the validity of the restrictive marking, the
Contracting Officer shall issue a final decision to the contractor sustaining the validity of the restrictive marking.  This final
decision shall be issued within sixty (60) days after receipt of the contractor's response to the challenge notice, or within
such longer period that the Contracting Officer has notified the contractor that the Government will require. 

(ii) The Government agrees that it will continue to be bound by the restrictive marking for ninety (90) days from the
issuance of the Contracting Officer's final decision.  The contractor agrees that if it intends to file suit in the United States
Claims Court, it will provide a notice of intent to file suit to the Contracting Officer within ninety (90) days from the
issuance of the Contracting Officer's final decision under paragraph (g)(2)(i) of this clause.  If the contractor fails to appeal,
file suit, or provide a notice of intent to file suit to the Contracting Officer within the ninety-day period, the Government
may cancel or ignore the restrictive markings, and the failure of the contractor to take the required action constitutes
agreement with the Contracting Officer’s final decision.

(iii) The Government agrees that it will continue to be bound by the restrictive marking where a notice of intent to file suit
in the United States Claims Court is provided to the Contracting Officer within ninety (90) days from the issuance of the
final decision under paragraph (g)(2)(i) of this clause.  The Government will no longer be bound, and the contractor agrees
that the Government may strike or ignore the restrictive markings, if the contractor fails to file its suit within one (1) year
after issuance of the Contracting Officer final decision.  Notwithstanding the foregoing, where the Director, Office of
Contracts determines that urgent or compelling circumstances will not permit waiting for the filing of a suit in the United
States Claims Court, the contractor agrees that the Government may, following notice to the contractor, authorize release
or disclosure of the technical data or computer software.  Such determination may be made at any time after issuance of the
Contracting Officer final decision, and will not affect the contractor's right to damages against the United States where its
restrictive markings are ultimately upheld, or to pursue other relief, if any, as may be provided by law.

(iv) The Government agrees that it will be bound by the restrictive marking where an appeal or suit is filed pursuant to the
Contract Disputes Act until final disposition by an agency Board of Contract Appeals or the United States Claims Court. 
Notwithstanding the foregoing, where the Director, Office of Contracts determines following notice to the contractor that
urgent or compelling circumstances will not permit awaiting the decision by such Board of Contract Appeals or the United
States Claims Court, the contractor agrees that the Government may authorize release or disclosure of the technical data or
computer software.  Such determination may be made at any time after issuance of the final decision and will not affect the
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contractor's right to damages against the United States where its restrictive markings are ultimately upheld, or to pursue
other relief, if any, as may be provided by law.

(h) Final Disposition of Appeal or Suit.

(1) If the contractor appeals or files suit, and if, upon final disposition of the appeal or suit, the Contracting Officer's
decision is sustained:

(i) The restrictive marking on the technical data or computer software shall be canceled, corrected, or ignored; and

(ii) If the restrictive marking is found not to be substantially justified, the contractor shall be liable to the Government for
payment of the cost to the Government of reviewing the restrictive marking and the fees and other expenses (as defined in
28 U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the marking, unless special circumstances would make
such payment unjust.

(2) If the contractor appeals or files suit, and if, upon final disposition of the appeal or suit, the Contracting Officer's
decision is not sustained:

(i) The Government shall continue to be bound by the restrictive marking; and

(ii) The Government shall be liable to the contractor for payment of fees and other expenses (as defined in 28 U.S.C.
2412(d)(2)(A)) incurred by the contractor in defending the marking if the challenge by the Government is found not to have
been made in good faith.

(i) Duration of Right to Challenge.  The Government may review the validity of any restriction on technical data or
computer software, delivered or to be delivered under a contract, asserted by the contractor.  During the period within
three (3) years of final payment on a contract or within three (3) years of delivery of the technical data or computer
software to the Government, whichever is later, the Contracting Officer may review and make a written determination to
challenge any restriction.  The Government may, however, challenge a restriction on the release, disclosure, or use of
technical data or computer software at any time if such technical data or computer software:

(1) Is publicly available;

(2) Has been furnished to the United States without restriction; or

(3) Has been otherwise made available without restriction.  Only the Contracting Officer's final decision resolving a formal
challenge by sustaining the validity of a restrictive marking constitutes “validation” as addressed in 10 U.S.C. 2321.

(j) Decision Not to Challenge.  A decision by the Government, or a determination by the Contracting Officer, to not
challenge the restrictive marking or asserted restriction shall not constitute “validation” as addressed in 10 U.S.C. 2321.

(k) Privity of Contract.  The contractor or subcontractor agrees that the Contracting Officer may transact matters under this
clause directly with subcontractors at any tier that assert restrictive markings.  However, this clause neither creates nor
implies privity of contract between the Government and subcontractors.

(l) Flowdown.  The contractor or subcontractor agrees to insert this clause in contractual instruments with its subcontracts
or suppliers at any tier requiring the delivery of technical data or computer software.

 

LIMITATIONS ON THE USE OR DISCLOSURE OF GOVERNMENT-FURNISHED INFORMAITON MARKED WITH
RESTRICTIVE LEGENDS

(a) The terms “limited rights” and “Government purpose rights” are defined in the Rights in Technical Data and Computer
Software: Noncommercial Items clause of this contract.

(b) Technical data or computer software provided to the contractor as Government-furnished information (GFI) under this
contract may be subject to restrictions on use, modification, reproduction, release, performance, display, or further
disclosure.

(1) GFI Marked with Limited or Restricted Rights Legends.  The contractor shall use, modify, reproduce, perform, or
display technical data received from the Government with limited rights legends, or computer software received with
restricted rights legends only in the performance of this contract.  The contractor shall not, without the express written
permission of the party whose name appears in the legend, release or disclose such data or software to any inappropriate
person.

(2) GFI Marked with Government Purpose Rights Legends. The contractor shall use technical data or computer software

BDS Terms and Conditions Guide Effective: 11/19/2010

Page 11 of 22



received from the Government with Government purpose rights legends for Government purposes only.  The contractor
shall not, without the express written permission of the party whose name appears in the restrictive legend, use, modify,
reproduce, release, perform, or display such data or software for any commercial purpose or disclose such data or software
to a person other than its subcontractors, suppliers, or prospective subcontractors or suppliers who require the data or
software to submit offers for, or perform, contracts under this contract.  Prior to disclosing the data or software, the
contractor shall require the persons to whom disclosure will be made to complete and sign non-disclosure agreements.

(c) Indemnification and Creation of Third Party Beneficiary Rights.  The contractor agrees:

(1) To indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including
attorneys fees, court costs, and expenses, arising out of, or in any way related to, the misuse or unauthorized modification,
reproduction, release, performance, display, or disclosure of technical data or computer software received from the
Government with restrictive legends by the contractor or any person to whom the contractor has released or disclosed
such data or software; and

(2) That the party whose name appears on the restrictive legend, in addition to any other rights it may have, is a third party
beneficiary who has the right of direct action against the contractor, or any person to whom the contractor has released or
disclosed such data or software, for the unauthorized duplication, release, or disclosure of technical data or computer
software subject to restrictive legends.

RIGHTS IN BID OR PROPOSAL INFORMATION

(a) Definitions. The terms “technical data” and “computer software” are defined in the Rights in Technical Data and Computer
Software: Noncommercial Items clause of this contract.

(b) Government Rights to Contract Award.  By submission of its offer, the offeror agrees that the Government:

(1) May reproduce the bid or proposal, or any portions thereof, to the extent necessary to evaluate the offer.

(2) Except as provided in paragraph (d) of this clause, shall use information contained in the bid or proposal only for
evaluational purposes and shall not disclose, directly or indirectly, such information to any person, including potential
evaluators, unless that person has been authorized by the Contracting Officer to receive such information.

(c) Government Rights Subsequent to Contract Award.  The contractor agrees:

(1) Except as provided in paragraphs (c)(2), (d), and (e) of this clause, the Government shall have the rights to use, modify,
reproduce, release, perform, display, or disclose information contained in the contractor's bid or proposal within the
Government. 

(2) The Government's right to use, modify, reproduce, release perform, display, or disclose information that is technical
data or computer software required to be delivered under this contract are determined by the Rights in Technical Data and
Computer Software: Noncommercial Items  clause of this contract.

(d) Government-Furnished Information.  The Government's rights with respect to technical data or computer software
contained in the contractor's bid or proposal provided to the contractor by the Government are subject only to restrictions
on use, modification, reproduction, release, performance, display, or disclosure, if any, imposed by the developer or
licensor of such data or software.

(e) Information Available Without Restrictions.  The Government's rights to use, modify, reproduce, release, perform,
display, or, disclose information contained in a bid or proposal, including technical data or computer software, and to
permit others to do so, shall not be restricted in any manner if such information has been released or disclosed to the
Government or to other persons without restrictions other than a release or disclosure resulting from the sale, transfer, or
other assignment of interest in the information to another party, or the sale or transfer of some or all of a business entity or
its assets to another party.

(f) Flowdown.  The contractor shall include this clause in all subcontracts or similar contractual instruments, and require its
subcontractors or suppliers to do so without alteration, except to identify the parties.

 

DATA REQUIREMENTS

The contractor is required to deliver the data items listed on the Contract Data Requirements List, data items identified in and
deliverable under any contract clause of FAR Part 52 made a part of this contract, and other data as may be specified in the
Statement of Work, Statement of Objectives, or Specification(s), as applicable.
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CONTRACT ACCOUNTABLE GOVERNMENT PROPERTY:  RESPONSIBILITIES, USE, REPORTING, AND
ADMINISTRATION

(a) General Requirements.  The contractor shall maintain adequate property control procedures, records, and a system of
identification for all Government property accountable to this contract in accordance with FAR Part 45. The terms
“Government property,” “contract accountable property,” “Government equipment,” and “contractor-acquired
property/material” are used interchangeably and equally within this clause.  All items provided to the contractor, including
equipment, and facilities are equally considered to be Government property.

(b) Property Analyst.  The Contracting Officer has delegated property administration authority to a Property Analyst. 

(c) Contractor Property Representatives.  The contractor shall provide the name, address, and telephone number of the
company official responsible for establishing and maintaining control of Government property under this contract to the
Contracting Officer and the assigned Property Analyst within thirty (30) days after receipt of this contract.

(d) Government Property List.  For performance of work under this contract, the Government will make available the
Government property identified in the Government Property List in Section J of the contract.  These items and information
shall be made available to the contractor on a no-charge-for-use basis on or before the date(s) specified in the attachment,
if applicable.  At contract award, the Government Property List in Section J is a complete and accurate representation of
the contract’s Government property.  Once performance begins, the contractor shall update the list of Government
property accountable to the contract through the CCD on a quarterly basis in accordance with this clause.  The most
recent update, as reflected in PMM, shall then take precedence over the Government Property List in Section J.  The
contractor must obtain approval of the Contracting Officer or designee before transfers of property can occur.  Transfers
between contracts must be documented on a DD Form 250, DD Form 1149, by Contracting Officer letter, by contract
modification, or by email.  This documentation shall serve as the only record necessary to document transfers.

(e) Government Property Accountable to Other USG Contracts.  The contractor may use any Government property
accountable to USG contracts in their possession for the performance of this contract on a rent-free, non-interference
basis unless specifically prohibited in writing by the Contracting Officer of the other USG contract.  Use is authorized on
the basis that it will not interfere with contractor performance of the other contracts under which the property was
originally furnished or acquired.  The contractor may use Government property in their possession accountable to the
other contracts if the Contracting Officer of the other contracts provides written authorization of their approval for use. 
Such use shall be on a rent-free, non-interference basis.  Use is authorized on the basis that it will not interfere with
performance of the Government contracts under which the property was originally furnished or acquired, and such use
shall be in accordance with the terms and conditions of those contracts as well as the appropriate Contracting Officer’s
approval letter.  This paragraph does not apply to Government-furnished material.  The contractor shall reimburse the
other USG contract for the repair and replacement of Government property used on this contract.

(f) Title.  Title to all Government-furnished property remains vested with the Government.  Upon completion or termination
of this contract, the Contractor shall submit to the Contracting Officer a list of all property acquired under the contract
during the contract period.  The list shall describe each item, including the manufacturer, model number, date acquired,
cost, and condition, and shall be submitted to the Property Analyst within 60 calendar days after completion or termination
of the contract. 

(g) Promotional Items.  The contractor shall promptly identify to the Contracting Officer any promotional items (stand-
alone or otherwise) received in conjunction with their purchases on behalf of the Government.  Upon receipt and
adjudication by the Government, the contractor shall follow the direction of the Contracting Officer with regard to the
promotional items.

(h) Audits and Analyses.  The USG shall audit/analyze the contractor’s processes, controls, policies, accountability, and
administration of Government property.  The Property Analyst will perform such audits/analyses in accordance with the
procedures in the appropriate manual.  Audit/analysis teams will be composed of property analysts and subject matter
experts in contracting, logistics, accounting, and finance, and may include other agency contractors.

(i) Reporting.  The contractor shall submit quarterly reports in the method prescribed by the Government of all property
accountable to this contract and in the possession of the contractor or subcontractors/vendors.  Reports shall be
submitted not later than 15 December, 15 March, 15 June, and 15 September.  Each report must be submitted electronically,
with full line-item detail uploaded into the Consolidated Contractor Database (CCD).  Each item must include a data field
containing the appropriate Program Code to identify the program under which the item was originally acquired, or to
designate the item as “non-program.”  For each non-program item with a value of $100,000 or more acquired or
manufactured during the reporting period, the contractor must also upload an electronic copy of the invoice or other

BDS Terms and Conditions Guide Effective: 11/19/2010

Page 13 of 22



valuation documentation in accordance with Subpart N45.7101.  Contractor quarterly reporting shall be considered an
update to the Government Property List in Section J of the contract.  The contractor shall submit a final report within 30
days after disposition of all contract accountable property.  Changes to these reporting requirements, including changes in
frequency, style, substance, and level of detail, may be made at any time during the performance of this contract at no
change in contract value.  Failure to provide required reporting may result in termination of this contract, suspension of
payment by the Government until required reporting is received, or other action as deemed appropriate by the Contracting
Officer.

(j) Flowdown.  The contractor shall include this clause in all subcontracts.  When security issues preclude verbatim use of
this clause, the contractor shall use a revised version which includes all the requirements of the original clause.

 

INSURANCE

The following kinds and minimum amounts of insurance are applicable in the performance of the work under this contract:

(a) Workmen’s Compensation and Employer’s Liability Insurance.  The contractor shall comply with applicable Federal
and State workers’ compensation and occupational disease statutes.  If occupational diseases are not compensable under
those statutes, they shall be covered under the employer’s liability section of the insurance policy, except when contract
operations are so commingled with contractor commercial operations that it would not be practical to require this
coverage.  Employer liability coverage of at least $100,000 is required, except in States with exclusive or monopolistic funds
that do not permit workers compensation to be written by private carriers.

(b) General Liability Insurance.  Bodily injury liability insurance coverage written on the comprehensive form of policy of at
least $500,000 per occurrence is required.

(c) Automobile Liability Insurance.  Automobile liability insurance written on the comprehensive form of policy is
required.  The policy shall provide for bodily injury and property damage liability covering the operation of all automobiles
used in connection with performing the contract.  Policies covering automobiles operated in the United States shall
provide coverage of at least $200,000 per person and $500,000 per occurrence for bodily injury and $20,000 per occurrence
for property damage.  The amount of liability coverage on other policies shall be commensurate with any legal
requirements of the locality and sufficient to meet normal and customary claims.

(d) Aircraft Public and Passenger Liability Insurance.  When aircraft are used in connection with performing the contract,
aircraft public and passenger liability insurance coverage shall be at least $200,000 per person and $500,000 per occurrence
for bodily injury, other than passenger liability, and $200,000 per occurrence for property damage.  Coverage for passenger
liability bodily injury shall be at least $200,000 multiplied by the number of seats or passengers, whichever is greater.

Organizational Conflict of Interest: Support Services
(a) Determination.  This contract requires the contractor to provide support services to the Government that may result in
actual or potential conflicts of interest for the contractor, or may provide the contractor with the potential to attain an
unfair competitive advantage.  To effectively mitigate such issues while fulfilling this contract, the contractor shall comply
fully with the requirements and restrictions of this clause. 

(b) Notification.  The contractor shall notify the Contracting Officer promptly upon learning that their company and/or any
foreign or domestic division, sector, parent corporation, affiliate, sister corporation, or subsidiary thereof, intends to bid as
a prime contractor or subcontractor at any tier on a solicitation to supply a particular system, program, and/or contract, or
to serve as a subcontractor, vendor, or consultant to the supplier for any acquisition for which the contractor is providing
program support under this contract.  When this situation occurs, the contractor shall be prohibited from providing
support for source selection activities for that system, program, and/or contract until the date of contract award.  Upon
notification by the contractor, the Contracting Officer will make a determination whether the contractor accrued an actual
conflict prior to solicitation pursuant to their activities under this contract.

(c) Employee Restrictions.  Contractor employees providing support services under this contract shall wait a minimum of
two years from the date they stop working under this contract before beginning work on another proposal or contract to
supply to the Government (either as a prime contractor or subcontractor) or act as a consultant to a supplier of any
supplies or services that are directly or indirectly related to the subject of any work or services performed under this
contract.  This restriction applies whether the former support contract employee is now working for the same support
contractor, for another division of the same corporation, or for a different company.

(d) Organizational Conflict of Interest Plan.
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(1) The contractor shall submit an organizational conflict of interest (OCI) plan to the Contracting Officer describing how
the contractor will mitigate, neutralize, or avoid any potential or actual conflicts of interest or unfair competitive
advantage.  Contract award shall not occur before Government approval of the contractor OCI plan. 

(2) The restrictions of this clause apply fully except as amended in the approved OCI plan.

(3) The contractor shall conduct a yearly self-assessment and submit an annual certification of compliance with the terms
of the OCI plan signed by a corporate official no lower than the Vice President or corporate equivalent. 

(4) The contractor shall notify the Contracting Officer within seven calendar days whenever corporate, contractual, or
personnel changes create or appear to create new organizational conflict of interest concerns.  When necessary to mitigate
those concerns, the contractor shall submit a revised OCI plan for approval, or may be directed to do so at any time by the
Contracting Officer.

(5) In rare instances, the Director, Office of Contracts may waive the restrictions of this clause.

(e) Corporate Changes.  The contractor shall inform the Contracting Officer within seven calendar days of the effective
date of any corporate merger, acquisition, and/or divesture that may affect this contract or the U. S. Government in any
way.

(f) Flow-down.  The requirements of this clause shall be included in all subcontracts above the simplified acquisition
threshold.  Subcontractors shall be subject to this clause in the same manner as the contractor.

(g) Corporate Organizational Conflict of Interest Plan.  If the contractor has an approved Corporate Organizational Conflict
of Interest Plan on file with the U. S. Government, the most current approved version of the plan is incorporated into this
contract by reference and is in full effect.

 

PROTECTION OF INFORMATION

(a) It is the Government's intent to ensure proper handling of sensitive planning, budgetary, acquisition, and contracting
information that will be provided to, or developed by, the contractor during contract performance.  It is also the
Government's intent to protect the proprietary rights of industrial contractors whose data the contractor may receive in
fulfilling its contractual commitments hereunder.

(b) Accordingly, the contractor agrees that it shall not disclose, divulge, discuss, or otherwise reveal information to
anyone or any organization not authorized access to such information without the express written approval of the
Contracting Officer.  The contractor shall require that each of its employees assigned to work under this contract, and each
subcontractor and its employees assigned to work on subcontracts issued hereunder, execute nondisclosure agreements
acknowledging the above restrictions before providing them access to such information.  The contractor shall also require
all future company employees, subcontractors, and subcontractor employees needing similar access to such information
to execute nondisclosure agreements prior to providing them access to that information.  The contractor shall make these
individual agreements available to the Contracting Officer upon request, and shall provide the Contracting Officer an
annual listing of all employees who have signed an agreement.  These restrictions do not apply to such information after
the Government has released it to the contractor community, either in preparation for or as part of a future procurement, or
through such means as dissemination at Contractor Industrial Forums.

(c) The contractor further agrees that any sensitive and/or proprietary information furnished by the Government and any
contractor documents developed from that information in the performance of this contract are the sole property of the
Government and shall be held in the strictest confidence. 

(d) If the work to be performed under this contract requires access to the proprietary data of other companies, the
contractor shall enter into an agreement with the company that has developed this proprietary information to:  (1) protect
such proprietary data from unauthorized use or disclosure for as long as the information remains proprietary; and (2)
refrain from using the information for any purpose other than support of the Government contract for which it was
furnished.  The contractor shall provide a properly executed copy of any such agreement(s) to the Contracting Officer. 
These restrictions are not intended to protect data furnished voluntarily without limitations on its use. Neither are they
intended to protect data, available to the Government or contractor, from other appropriate sources without restriction.

(e) The contractor shall include in each subcontract a clause requiring compliance by the subcontractor and succeeding
levels of subcontractors with the terms and conditions herein.

(f) The contractor shall indemnify and hold harmless the Government, its agents, and employees from every claim or
liability, including attorneys fees, court costs, and expenses arising out of, or in any way related to, the misuse or
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unauthorized modification, reproduction, release, performance, display, or disclosure of data with restrictive legends
received in performance of this contract by the contractor or any person to whom the contractor has released or disclosed
the data.

(g) The contractor shall allow the Government to review contractor compliance with these provisions or require such self-
assessments or additional certifications as the Government deems appropriate. 

 
 

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE: NONCOMMERCIAL ITEMS

 

(a) Definitions.  As used in this clause:

(1) Computer data base means a collection of data recorded in a form capable of being processed and operated by a
computer.  The term does not include computer software.

(2) Computer program means a set of instructions, rules, or routines recorded in a form that is capable of causing a computer
to perform a specific operation or series of operations.

(3) Computer software means computer programs, source code, source code listings, object code listings, design details,
algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced,
recreated, or recompiled.  Computer software does not include computer databases or computer software documentation.

(4) Computer software documentation means owner's manuals, user's manuals, installation instructions, operating
instructions, concepts of operations, and other similar items, regardless of storage medium, that explain the capabilities of
the computer software or provide instructions for using the software.  Computer software documentation shall be
considered to be an integral/ necessary part of the computer software with which it is associated unless otherwise
delineated in this clause.

(5) Detailed manufacturing or process data means technical data and computer software that describes the steps, sequences,
and conditions of manufacturing, processing or assembly used by the manufacturer to produce an item or component, or
to perform a process.

(6) Developed means that an item, component, or process exists and is workable.  Thus, the item or component must have
been constructed or the process practiced.  Workability is generally established when the item, component, or process has
been analyzed or tested sufficiently to demonstrate to reasonable people skilled in the applicable art that there is a high
probability that it will operate as intended.  Whether, how much, and what type of analysis or testing is required to
establish workability depends on the nature of the item, component, or process, and the state of the art.  To be considered
“developed,” the item, component, or process need not be at the stage where it could be offered for sale or sold on the
commercial market, nor must the item, component, or process be actually reduced to practice within the meaning of Title 35
of the United States Code.

(7) Developed exclusively at private expense means development was accomplished entirely with costs charged to indirect
cost pools, costs not allocated to a Government contract, or any combination thereof.  Under fixed-price contracts, when
total costs are greater than the firm-fixed-price or ceiling price of the contract, the additional development costs necessary
to complete development shall not be considered when determining whether development was at Government, private, or
mixed expense.

(8) Developed exclusively with Government funds means all the costs of development were charged directly to a Government
contract. 

(9) Developed with mixed funding means development was accomplished partially with costs charged to indirect cost pools
and/or costs not allocated to a Government contract, and partially with costs charged directly to a Government contract.

(10) Form, fit, and function data means data relating to items, components, or processes sufficient  to enable physical and
functional interchangeability, and data identifying source, size, configuration, mating, and attachment characteristics,
functional characteristics, and performance requirements. 

(11) Government purpose means any activity in which the United States Government is a party, including cooperative
agreements with international or multi-national defense organizations, or sales or transfers by the United States
Government to foreign Governments or international organizations.  Government purposes include providing technical
data and computer software for use in a competitive procurement, but do not include the rights to use, modify, reproduce,
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release, perform, display, or disclose technical data and computer software for commercial purposes or authorize others to
do so.

(12) Government purpose rights means the rights to use, modify, reproduce, release, perform, display, or disclose technical
data and computer software within the Government without restriction, and to release or disclose such data outside the
Government so long as the recipient uses the data for Government purposes only.  The Government shall have
Government purpose rights for a five-year period after contract completion.  Upon expiration of the five-year period,  the
Government shall have unlimited rights in the technical data and computer software.  The contractor has the exclusive
right, including the right to license others, to use technical data and computer software in which the Government has
obtained Government purpose rights under this contract for any commercial purpose during the time period specified in
the Government purpose rights legend prescribed by this clause.  Government purpose rights are always and automatically
due to the Government for technical data or computer software on this contract when:

(i) The items, components, programs, code, or processes were developed with mixed funding except when the Government
is entitled to unlimited rights.

(ii) They were created with mixed funding in the performance of a contract that does not discretely require the
development, manufacture, construction, or production of items, components, programs, code, or processes.

(iii) The contractor has previously or is currently providing them with Government purpose rights under another
Government contract.

(13) Limited rights means the rights to use, modify, reproduce, release, perform, display, technical data and computer
software, in whole or in part, within the Government.  The Government may not, without the written permission of the party
asserting limited rights, release or disclose the technical data and computer software outside the Government, use the
technical data and computer software for manufacture, or authorize the technical data and computer software to be used
by another party, except that the Government may reproduce, release, or disclose such data, or authorize the use or
reproduction  of the data by persons outside the Government if such reproduction, release, disclosure, or use is necessary
for emergency repair and overhaul; or a release or disclosure of technical data and computer software (other than detailed
manufacturing or process data) to, or use of such data by, a foreign Government that is in the interest of the Government
and is required for evaluation or information purposes; or the contractor asserting the restriction is notified of such
release, disclosure, or use.  The Government may release the technical data or computer software to any third party if the
appropriate clause is inserted into the contractual arrangement with the third party.  The contractor is not required to
provide the Government additional rights to use, modify, reproduce, release, perform, display, or disclose technical data
and computer software furnished to the Government with limited rights.  However, if the Government desires to obtain
additional rights in technical data and computer software in which it has limited rights, the contractor agrees to promptly
enter into negotiations with the Contracting Officer to determine whether there are acceptable terms for transferring such
rights.  Limited rights pertain to items, components, software code, software programs, or processes developed exclusively
at private expense and marked with the limited rights legends prescribed by this clause or items, components, software
code, software programs, or processes created exclusively at private expense in the performance of a contract that does
not require the development, manufacture, construction, or production of items, components, or processes.  The
Government shall require the contractor to provide technical data or computer software necessary for emergency repair or
overhaul, and shall destroy what is in its possession promptly following completion of the emergency repair/overhaul, and
notify the contractor that it has been destroyed.

(14) Restricted rights means the rights of the Government in restricted computer software as set forth in FAR Clause 52.227-
14(g), or as otherwise may be provided in a collateral agreement incorporated in and made part of this contract, including
minor modifications of such computer software.

(15) Technical data means recorded information, regardless of the form or method of the recording of a scientific or technical
nature (including computer software documentation).  The term does not include information incidental to contract
administration, such as financial and/or management information.

(16) Unlimited rights means rights to use, modify, reproduce, perform, display, release, or disclose technical data and
computer software in whole or in part, in any manner and for any purpose whatsoever, and to have or authorize others to
do so.  Unlimited rights are due to the Government for technical data or computer software under this contract when:

(i) An item, component, software code, software program, or process has been or will be developed exclusively with
Government funds and is related, directly or indirectly, to form, fit, and function data or is otherwise necessary for
installation, operation, maintenance, or training (other than detailed manufacturing or process data).

(ii) Studies, analyses, test data or similar data, and computer software, when the study, analysis, test, similar work, or
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computer software documentation was specified as an element of performance.

(iii) They are created exclusively with Government funds in the performance of a contract that does not require the
development, manufacture, construction, or production of items, components, or processes.

(iv) The contractor corrects or changes/modifies technical data or computer software furnished by the Government or they
have previously or are currently being provided with unlimited rights under another Government contract.

(v) They are otherwise publicly available or have been released/disclosed by the contractor without restrictions on further
use, release/disclosure, other than a release/disclosure resulting from the sale, transfer, or other assignment of interest in
them to another party or the sale or transfer of some or all of a business entity or its assets to another party.

(vi) They were furnished to the Government, under this or any other Government contract or subcontract thereunder, with
Government purpose license rights or limited rights and the restrictive condition(s) has/have expired or Government
purpose rights and the contractor's exclusive right to use such data for commercial purposes has expired.

(17) Contractor means the non-Governmental party to this contract and all of their subcontractors and vendors at any level
below the prime contractor.

(b) Rights in Technical Data and Computer Software.  The contractor grants or shall obtain for the Government the
following royalty-free, world-wide, nonexclusive, irrevocable license rights in technical data and computer software:

(1) Furnished With Unlimited Rights: 

(VARIABLE) [List all technical data and computer software furnished with Unlimited Rights.]

(2) Furnished With Government Purpose Rights:

(VARIABLE) [List all technical data and computer software furnished with Government Purpose Rights.]

 (3) Furnished With Limited Rights:

(VARIABLE) [List all technical data and computer software furnished with Limited Rights.]

(4) Special Rights, Licenses, or Agreements on Technical Data or Computer Software:

(VARIABLE) [List the title and the Section J Attachment Number, or “Not Applicable.”

(c) Release From Liability.  The contractor agrees to release the Government from liability for any release or disclosure of
technical data and computer software made in accordance with this clause, in accordance with the terms of a license per
this clause, or by others to whom the recipient has released or disclosed the data and to seek relief solely from the party
who has improperly used, modified, reproduced, released, performed, displayed, or disclosed contractor data marked with
restrictive legends.

(d) Government Rights in Technical Data and Computer Software.  Any technical data, computer software, and/or
computer software documentation delivered or otherwise provided to the Government without a restrictive legend shall be
considered data and computer software delivered with unlimited rights.

(e) Contractor Rights in Technical Data and Computer Software.  The contractor retains all rights not granted to the
Government. 

(f) Third Party Copyrights.  The contractor shall not, without the written approval of the Contracting Officer, incorporate
any copyrighted data in the technical data and computer software to be delivered under this contract unless the contractor
is the copyright owner or has obtained for the Government the license rights necessary to perfect a license or licenses of
the appropriate scope, and has affixed a statement of the license or licenses obtained on behalf of  the Government and
other persons to the technical data and computer software transmittal document.

(g) Later Assertions of Non-Unlimited Rights. 

(i) The contractor may make other assertions of non-unlimited rights in technical data and/or computer software after
award.  Such assertions must be based on new information or obvious inadvertent omission unless these new assertions
would materially affect the source selection decision in the determination of the Contracting Officer (in which case no
assertion may be allowed). 

(ii) The contractor shall submit such assertion(s) to the Contracting Officer as soon as practicable but prior to the
scheduled date for delivery of the technical data, computer software, or computer software documentation.  An official
authorized to contractually obligate the contractor must sign the assertion(s).  The contractor assertion(s) must contain a
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detailed description of the item, the asserted rights category in paragraph (b) of this clause, and the basis of the assertion
including all necessary supporting documentation.  Generally, the development of an item, component, software
code/program, or process exclusively at private expense is the only basis for asserting restrictions after award.  If
development was not exclusively at private expense, enter the specific reason for asserting that the Government's rights
should be restricted.

(iii) The Contracting Officer may request the contractor to provide sufficient information to enable the Government to
evaluate the contractor's assertion(s).  While adjudicating the assertion(s), the Contracting Officer shall follow the
procedures outlined in appropriate FAR clause dealing with Validation Of Restrictive Markings On Technical Data And
Computer Software.

(h) Marking Requirements. The contractor may only assert restrictions on the Government's rights to use, modify,
reproduce, release, perform, display, or disclose technical data and computer software to be delivered under this contract
by marking such technical data and computer software.  The marking shall be in the form of legends on the technical data
and computer software.  Only the legends found in paragraphs (h)(ii), (h)(iii), and (h)(iv) are authorized under this
contract.  The notice of copyright prescribed under 17 U.S.C. 401 or 402 is also allowed.

(i) General Marking Instructions.  The contractor shall conspicuously and legibly mark the appropriate legend on all
technical data and computer software that qualify for such markings.  The authorized legends shall be placed on the
transmittal document or storage container and, for printed material, each page of the printed material containing technical
data or computer software for which restrictions are asserted.  When only portions of a page of printed material are subject
to the asserted restrictions, such portions shall be identified by circling, underscoring, annotating, or other appropriate
identifier.  Technical data and computer software transmitted directly from one computer or computer terminal to another
shall contain a notice of asserted restrictions.  Reproductions of technical data and computer software, or any portions
thereof subject to asserted restrictions, shall also reproduce the asserted restrictions.

(ii) Government Purpose Rights Legend. Technical data or computer software delivered or otherwise furnished to the
Government with Government purpose rights shall be marked as follows:

Government Purpose Rights

Contract No: _____________________________________

Contractor Name: __________________________________

Contractor Address: ________________________________

Expiration Date: ___________________________________

The Government's rights to use, modify, reproduce, release, perform, display, or disclose these technical data and
computer software are restricted by paragraph (b)(2) of this clause dealing with Rights in Technical Data and Computer
Software: Noncommercial Items, contained in the contract identified above.  No restrictions apply after the expiration date
shown above.  Any reproduction of technical data or computer software, or portions thereof marked with this legend, must
also reproduce the markings.

(End of legend)

(iii) Limited Rights Markings.  Technical data and computer software delivered or otherwise furnished to the Government
with limited rights shall be marked as follows:

Limited Rights

Contract No: _____________________________________

Contractor Name: _________________________________

Contractor Address: _______________________________

The Government’s rights to use, modify, reproduce, release, perform, display, or disclose these technical data and
computer software are restricted by paragraph (b)(3) of this clause dealing with Rights in Technical Data and Computer
Software: Noncommercial Items, contained in the contract identified above.  Any reproduction of technical data or computer
software, or portions thereof marked with this legend, must also reproduce the markings.  Any person, other than
Government officials or others specifically authorized by the Government, who has been provided access to this technical
data or computer software must promptly notify the above named contractor.

(End of legend)
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(iv) Special License Rights Markings.  Data, computer software, or computer software documentation in which the
Government’s rights stem from a specifically negotiated license shall be marked with the following legend:

Special License Rights

The Government’s rights to use, modify, reproduce, release, perform, display, or disclose this data and/or software are
restricted by ____________ [Insert contract number and license identifier].  Any reproduction of technical data, computer
software, computer software documentation, or portions thereof marked with this legend must also reproduce the
markings.

(End of legend)

(v) Pre-Existing Data Markings.  If the terms of a prior contract or license permitted the contractor to restrict the
Government's rights to use, modify, reproduce, release, perform, display, or disclose technical data and computer software
deliverable under this contract, and those restrictions are still applicable, the contractor may mark such data with the
appropriate restrictive legend for which the data qualified under the prior contract or license.  The marking procedures in
paragraph (h)(1) of this clause shall be followed.

(vi) Removal of Unjustified Markings.  Notwithstanding any other provision of this contract concerning inspection and
acceptance, if any data delivered or otherwise provided under this contract are marked with the notices specified at
(h)(ii),(iii) or (iv) of this clause, and use of such is not authorized by this clause, the Government may ignore, correct, or
strike the marking if, in accordance with the procedures in the Validation of Restrictive Markings on Technical Data and
Computer Software clause of this contract, a restrictive marking is determined to be unjustified.

(vii) Removal of Nonconforming Markings.  A nonconforming marking is a marking placed on technical data delivered to
the Government under this contract that is not in a format authorized by this contract.  Examples include “Proprietary
Data,” “PROPIN,” and “(contractor Name) Trade Secret Data.”  Correction of these nonconforming markings is not subject
to the Validation of Restrictive Markings on Technical Data and Computer Software clause of this contract.  To the extent
practicable, the Government shall return technical data marked with nonconforming markings to the contractor and provide
the contractor an opportunity to correct or strike the nonconforming marking at no cost to the Government.  If the
contractor fails to correct the nonconforming marking and return the corrected data within 60 days following the
contractor’s receipt of the data, the Contracting Officer may correct or strike the nonconforming marking.  

(viii) Unmarked Technical Data.  Technical data delivered or otherwise provided to the Government under this contract
without restrictive markings shall be presumed to have been delivered with unlimited rights and may be released or
disclosed without restriction.  However, to the extent the data has not been disclosed without restriction outside the
Government, the contractor may request, within six months after delivery of such data (or a longer time approved by the
Contracting Officer for good cause shown), permission to have notices placed on qualifying data, and the Contracting
Officer may agree to do so if the contractor-

(A) Identifies the data on which the omitted notice is to be placed;

(B) Demonstrates that the omission of the notice was inadvertent;

(C) Establishes that the use of the proposed notice is authorized; and

(D) Acknowledges that the Government has no liability with respect to the disclosure, use, or reproduction of any such
data made prior to the addition of the notice or resulting from the omission of the notice.

(i) Relation to Patents.  Nothing contained in this clause shall imply a license to the Government under any patent, or be
construed as affecting the scope of any license or other right otherwise granted to the Government under any patent.

(j) Technical Data/Computer Software Reporting.  To ensure timely accounting and delivery of technical data and
computer software, every ninety days the contractor shall provide the Contracting Officer a technical data and computer
software delivery schedule listing all such deliveries necessary for contract completion or incidental to, or developed with
or for, other contract deliverables as a segregable item or part of the contracted level of effort provided under the contract.

(k) Limitation on Charges for Rights in Technical Data and Computer Software.  The contractor shall not charge to this
contract any cost, including, but not limited to, license fees, royalties, or similar charges, for rights in technical data and
computer software to be delivered under this contract when the Government has acquired, by any means, the same or
greater rights in the data on another contract, or when the technical data or computer software are available to the public
without restrictions.  This limitation does not include the reasonable costs of reproducing, handling, or mailing the
documents or other media in which the technical data and computer software will be delivered.
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(l) Applicability to Subcontractors, Vendors, and Suppliers.  The contractor shall ensure that the rights afforded its
subcontractors, vendors, and suppliers under 10. U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and delivery
processes of paragraph (g) of this clause are recognized and protected.  Additionally, this clause shall be flowed down to
all subcontractors, vendors, and suppliers at all levels.  The contractor and their higher-tier subcontractors shall not use
their power to award contracts as economic leverage to obtain rights in technical data and computer software from their
lower-tiered subcontractors, vendors, and suppliers.  In no event shall the contractor use its obligation to recognize and
protect subcontractor, vendor, or supplier rights in technical data and computer software as an excuse for failing to satisfy
its contractual obligations to the Government. 

MText>

Full Text 1 (11-19-10) Vienna Proprietary Programs- Security Requirements .  

MANDATORY ADDITIONAL CLAUSES:

THOUGHOUT THIS SECTION, THE TERM “GOVERNMENT” OR “CONTRACTING OFFICER” SHALL MEAN BUYER;
“CONTRACTOR” OR “OFFEROR” SHALL MEAN “SELLER” OR “SUBCONTRACTOR.”

SECURITY REQUIREMENTS FOR SELLER PERSONNEL.

 
(a) All contractor personnel shall be required to wear a Buyer furnished contractor identification badge while on site.   All badges must
be worn at chest level and be easily viewed.  Badges must be displayed at all times while on site.  Badges will be issued before reporting
to work and returned when leaving the site.  Lost or stolen badges must be reported to Buyer immediately.   In certain circumstances,
Buyer may determine that life safety issues may preclude wearing badges.  In these specific cases, Buyer will issue instructions to
contractor personnel.  Badges may not be transferred between workers. 
 
(b)  The building and/or site wherein all services are to be provided is under strict security control.  Seller agrees on behalf of himself and
all subcontractors that the Seller will assign only U.S. citizens to perform the services.
 
 (c) Personnel requiring access to the building/site are to be authorized by the Buyer or the Buyer's authorized Technical
Representative.  The Seller will supply the Buyer or authorized Technical Representative the following information using Buyer’s form
entitled “Subcontractor Personnel Access Request” dated December 2005:  (i) Personnel Born in the United States: Name, Social
Security Number, Date of Birth and Place of Birth. (ii) Personnel Born Outside the United States to U.S. Parents :  In addition to the
information required in (i), above, a copy of personnel’s State Department Form 240 – Report of Birth Abroad of a Citizen of the
United States – or passport must be attached with the following endorsement on the copy:  “Original sight-verified on (enter date)”
with the verifier’s signature. Neither a Social Security card nor Resident Alien card is acceptable to verify U.S. citizenship.  (iii)
Personnel who are Naturalized U.S. Citizens:  In addition to the information required in a, above, provide the naturalized U.S. citizen’s
Naturalization Number, and place of naturalization (city and state) on the Subcontractor Personnel Access Request Form.  Attach, also,
a copy of the naturalized citizen’s naturalization papers or passport with the following endorsement on the copy:  “Original sight-
verified on (enter date)” with the verifier’s signature. Neither a Social Security  card nor Resident Alien card is acceptable to verify U.S.
citizenship. 
 
(d) Initial access requests must be submitted to the designated technical point of contact not less than five (5) working days prior to the
commencement of the Work.  Additions of contractor personnel must be submitted not less than 3 working days prior to the date for
which access is being requested.  In some instances, processing access requests may take more than 3 working days.  Therefore, Seller is
encouraged to submit its access requests as early as possible. 
 
(e) Seller is responsible for updating request as changes to his personnel dictate or as requested by Buyer’s Security.   Buyer must be
notified immediately of any deletions from the access list.  If applicable, monthly Seller access updates are required and must be
submitted on the last working day of each month. 
 
(f)  Prohibited Items.  Alcohol; Illegal drugs; Dangerous weapons; Cell phones Personal electronic devices (laptops, palm pilots,
blackberries, thumb drives, memory sticks etc.); text pagers; Audio and video cassettes (VHS); Cassette players; Cameras (including cell
phone cameras); Personally recorded media (CD-R, CD-RW, burned DVDs); Electronic equipment with wireless transmitters (blue
tooth technology, wireless cell phone accessories). 
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(g) Buyer reserves the right to periodically check for verification of U.S. citizenship and to require an individual to produce
naturalization documentation or birth certificate within 24 hours of the request.  If an individual advises that he/she is not a U.S. citizen,
Buyer will request that the individual be removed from the work site. 
 
(h) Buyer reserves the right to effect enhancements or changes in security procedures and policy at any time. 
 
(i)  Buyer reserves the right to refuse entry to any individual, even though they have been granted access.

 
SECURITY REGULATIONS GOVERNING DELIVERIES
 
 (a) Applicability. These regulations shall apply to the Contractor, as well as deliveries by third parties and/or private or commercial
carriers for all deliveries including, but not limited to materials, supplies, equipment, correspondence and packages. 
 
(b) Delivery Requirements.  Contractor shall designate, in writing, an individual(s) responsible for coordinating and accepting deliveries
with Buyer's technical point of contact.  All materials and equipment are to be under the contractor's and/or their subcontractor's
control until delivered as specified in the contract and/or purchase order.  Under no circumstances are any deliveries, materials,
equipment, etc. to be left unattended at any of buyer's sites without prior authorization from buyer.  All deliveries (e.g. packages,
supplies, equipment, etc.) may be subject to inspection by Buyer or Buyer's representatives.   No deliveries of potentially hazardous,
flammable or explosive materials may be made to the Premises without the prior, express and written approval of Buyer.   Deliveries,
which do not comply with these requirements, may be rejected at the Buyer's sole discretion and/or may be immediately disposed of
without any liability to Buyer.  Deliveries that are not made to the Contractor’s work area on Buyer’s site shall be immediately routed
to an approved storage area.   Contractor shall store packaged materials and equipment in the original and sealed containers until ready
for use.  All containers shall be marked to identify their contents, as well as be marked with the Contractor's name.  All deliveries must
be made between 7:00 AM and 3:00 PM, Monday through Friday, unless prior written authorization has been received from the Buyer
authorizing deliveries at other times. 
 
(c). Effect of Failure to Comply.  Contractor will be responsible for any expenses incurred by Buyer as a result of Contractor's failure
to comply with these requirements.  In addition, Contractor's violation of these requirements shall be deemed a material failure to
perform giving the Buyer the right to hold Contractor in default and terminate this Contract with all resulting excess re-procurement
costs to be the responsibility of the Contractor. 
 
(d) Subcontractors.  It is the contractor's responsibility to ensure the above regulations are flowed down to all levels of its
subcontractors and suppliers.
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