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CUSTOMER CONTRACT A-1387

CUSTOMER CONTRACT REQUIREMENTS

The following customer contract requirements apply to this contract to the extent indicated below. If this contract is for the procurement of
commercial items under a Government prime contract, as defined in FAR Part 2.101, see Section 3 below.

1. Prime Contract Special Provisions   The following prime contract special provisions apply to this purchase order

A-1387 A-1387 .  
 

Proprietary Data – Data Rights Assertions Table

If Seller proposal or purchase contract involves proprietary data, please complete the Proprietary Data – Data Rights Assertions Table
provided by Buyer. If a table has not been provided, please request Buyer provide one.

 

Non-traditional Defense Contractor Warranties and Representations

If Seller is a non-traditional defense contractor, please complete the Non-traditional Defense Contractor Warranties and Representations
form provided by Buyer. If form has not been provided, please request Buyer provide one.

 

Organizational Conflict of Interest

Please complete the Organizational Conflict of Interest Disclosure Form for this effort. If the form has not been provided, please
request Buyer provide one.

 

Program A-1387 Security Classification Guide (SCG)

Sellers are required to comply with the HBTSS SCG’s that are part of this program effort. Buyer may provide copies of HBTSS SCG
documents upon request.

 

Data Rights

(a)   For the purposes of this Article, “Parties” means the Buyer, Seller, and Government where collectively identified and “Party”
where each entity is individually identified. This is a Data Rights Clause specifically tailored for this contract to address
respective rights of the Government and Buyer and Seller.

 
(1)    Definitions

 
(i) "Commercial Computer Software" as used in the Article is defined in DFARS 252- 227-7014(a)(1) (Jun 1995).
 
(ii) "Commercial Computer Software License" means the license terms under which commercial computer software
and Data (as defined in this OTA) is sold or offered for sale, lease or license to the general public.
 
(iii) "Computer Data Base" as used in this Base Agreement, means a collection of data recorded in a form capable of
being processed by a computer. The term does not include computer software.
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(iv) "Computer program" as used in this Base Agreement means a set of instructions, rules, or routines in a form
that is capable of causing a computer to perform a specific operation or series of operations.
(v) "Computer software" as used in this Base Agreement means computer programs, source code, source code
listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that
would enable the software to be reproduced, recreated or recompiled. Computer software does not include
computer data bases or computer software documentation.

 
(vi) "Computer software documentation" means owner's manuals, user's manuals, installation instructions,
operating instructions, and other similar items, regardless of storage medium, that explain the capabilities of the
computer software or provide
instructions for using the software.

 
(vii) Reserved.

 
(viii) "Form, fit and function data" means technical data that describes the required overall physical, functional and
performance characteristics (along with the qualification requirements, if applicable) of an item, component, or
process to the extent necessary to permit identification of physically and functionally interchangeable items.

 
(ix) "Government purpose" means any activity in which the United States Government is a party, including
cooperative agreements with international or multi-national defense organizations, or sales or transfers by the
United States Government to foreign governments or international organizations. Government purposes include
competitive procurement, but do not include the rights to use, modify, reproduce, release, perform,
display, or disclose technical data for commercial purposes or authorize others to do so

 
(x) "Government purpose rights" means the rights to

 
(i) Use, modify, reproduce, release, perform, display, or disclose technical data within the Government
without restriction; and

 
(ii) Release or disclose technical data outside the Government and authorize persons to whom release or
disclosure has been made to use, modify, reproduce, release, perform, display, or disclose that data for
United States government purposes.
 
Under this Base Agreement, the period of a Government Purpose Rights license shall be no less than five
(5) years. In the event that the Data subject to this Government Purpose Rights license is used to
perform an additional Prototype Project during this five (5) year period, the Government Purpose Rights
license
shall be extended an additional five (5) years starting from completion of the additional Prototype Project.

 
(xi) "Limited rights" as used in this Article is as defined in DFARS 252.227-7013(a)(14) (Feb 2 0 1 4 ).

 

(xii) "Restricted rights" as used in this Article is as defined in DFARS 252.227-7014(a)(15) (Feb 2014).
 

(xiii) "Specially Negotiated License Rights" are those rights to Data that have been specifically negotiated between
the Government and the CM on behalf of the Consortium Member or PLP whose proposal is selected by the
Government under a Request for Prototype Proposals issued under the OT Agreement.

 
(xiv) "Technical data" means recorded information, regardless of the form or method of the recording, of a scientific
or technical nature (including computer software documentation). The term does not include computer software.

 
(xv) "Unlimited rights" means rights to use, modify, reproduce, perform, display, release, or disclose
technical data in whole or in part, in any manner, and for any purpose whatsoever, and to have or
authorize others to do so.

 

(2)   Data Categories
 
I)               Category A is the Data developed and paid for totally by private funds or IR&D funds and it is Data to which

the Seller retains all rights. Category A Data shall include, but not be limited to,
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a.     Data or other material provided by under this contract which was not developed in the performance of
work under that project, and for which the Seller retains all rights.
 

b.    (B) Any initial Data or technical, marketing, or financial Data provided at the onset of the project by Seller.
Such Data shall be marked "Category A" and any rights to be provided under a specific Prototype Project
shall be as identified in the proposal submitted and included into the issued Prototype Awards.
 

(II) Category B is any Data developed under this contract with mixed funding, i.e. development was accomplished
partially with costs charged to indirect cost pools and/or costs not allocated under this contract, and partially with
Government funding under the this contract.
 
(iii) Category C is any Data developed exclusively with Government funds under this contract. Research and
Development performed was not accomplished exclusively or partially at private expense. Under this category,
 

(A) the Government will have Government Purpose Rights in Data developed exclusively with Government funds
under a Prototype Project funded under this Base Agreement that is:

(i) Data pertaining to an item, component, or process which has been or will be developed exclusively
with Government funds;
 
(ii) Studies, analyses, test data, or similar data produced for this contract, when the study, analysis, test,
or similar work was specified as an element of performance;
 
(iii) Data created in the performance of the Base Agreement that does not require the development,
manufacture, construction, or production of items, components, or processes;
 
(iv) Form, fit, and function data;

 
(v) Data necessary for installation, operation, maintenance, or training purposes (other than detailed
manufacturing or process data);
 
(vi) Corrections or changes to technical data furnished to the PLP by the Government;
 

The Government can only order such Data as is developed under the Prototype Project where the order request is made within one (1)
year following Prototype Project completion or for an alternate duration specified in the Prototype Award. In the event the
Government orders such Data, it shall pay Seller, directly or via the Buyer, the reasonable costs for all efforts to deliver such requested
Data, including but not limited to costs of locating such Data, formatting, reproducing, shipping, and associated administrative costs.
 

(B) The Government shall have unlimited rights in Data that is:
 

(i) Otherwise publicly available or that has been released or disclosed by the Seller without restrictions on further
use, release or disclosure, other than a release or disclosure resulting from the sale, transfer, or other assignment of
interest in the Data to another party or the sale or transfer of some or all of a business entity or its assets to another
party;

 
(ii) Data in which the Government has obtained unlimited rights under another Government contract or as a result
of negotiations; or

 
(iii) Data furnished to the Government, under this contract or any other Government contract or subcontract
thereunder, with-

 
(1) Government Purpose Rights or limited rights and the restrictive condition(s) has/have expired; or

                                                                                                 
(2) Government purpose rights and the Seller's exclusive right to use such Data for commercial purposes
under such contract or subcontract has expired.

 
(C) However, any Data developed outside of this contract whether or not developed with any Government funding in whole
or in part under a Government agreement, contract or subcontract shall have the rights negotiated under such prior agreement,
contract or subcontract; the Government shall get no additional rights in such Data.
 
(D) Further, the Government's rights to Commercial Computer Software and Data licensed under a Commercial Computer
Software License under this OTA, and the treatment of Data relating thereto, shall be as set forth in the Commercial

BDS Terms and Conditions Guide
Effective: 06/26/2019
Page 3 of 6



Computer Software License.
 
(iv) The Seller shall stamp all documents in accordance with this Article and that the Freedom of Information Act (FOIA) and Trade
Secrets Act (TSA) apply to Data.
 
(3). Allocation of Principal Rights
 
(i) The Government shall have no rights to Category A Data.
 
(ii) The Government shall have immediate Government Purpose Rights to Category B or C Data upon delivery or Prototype Project
completion (whichever is earlier), except that
           

(A)   The Buyer, at the request of small business or any other than small business Seller, may request on such Seller's behalf a
delay of the start of Government Purpose Rights in Category B or C Data for a period not to exceed five (5) years from
Prototype Project completion. Such requests will only be made in those cases where the Seller through the Buyer has
provided information from the affected actual or prospective Seller demonstrating the need for this additional restriction
on Government use and shall be submitted to the USG for approval, which approval shall not be unreasonably withheld.

(B)   for Article 28 (2)(iii)(C) Category C Data, the Government shall have only the rights established under prior agreements.
 

(C) for Article 28(2)(iii)(D) Category C Data, the Government shall only have the rights set forth in the Commercial
Computer Software Data license agreement.

 
(iii) Data that will be delivered, furnished, or otherwise provided to the Government as specified in a specific Prototype Award funded
under this contract, in which the Government has previously obtained rights, shall be delivered, furnished, or provided with the pre-
existing rights, unless (a) the Parties have agreed otherwise, or (b) any restrictions on the Government's rights to use, modify,
reproduce, release, perform, display, or disclose the data have expired or no longer apply.
 
(iv) Each Proposal submitted by the Buyer in response to a Government call for proposals under
shall include a list of the Category A, B and C Data to be used or developed  if selected. Any proposal that includes information to be
provided with Limited Rights, Restricted Rights, or Specially Negotiated License Rights shall include supporting detail and rationale.
Rights in such Data shall be as established under the terms of this contract, unless otherwise asserted in the proposal and agreed to by
the Government in the Prototype Award. The Buyer and USG will incorporate the list of Category A, B and C Data and the identified
rights therefor in the Prototype Award.
 
Following issuance of a PM and subsequent CM issuance of the Prototype Award to the Government selected contractor, the Buyer &
Seller shall update the list to identify any additional, previously unidentified, Data if such Data will be used or generated in the
performance of the funded work. Rights in such Data shall be as established under the terms of this contract, unless otherwise asserted
in a supplemental listing and agreed to by the Government.
 
(4). Marking of Data
 
Except for Data delivered with unlimited rights, Data to be delivered under this contract subject to restrictions on use, duplication or
disclosure shall be marked with the following legends:
 
Category A use company proprietary statement.
 
Category B and C use legend at DFARS 252.227-7013 (f)(2).
 
It is not anticipated that any Category A Data will be delivered to the Government under this contract.
In the event commercial computer software and Data is licensed under a commercial computer software license under this contract a
Special License rights marking legend shall be used as agreed to by the parties.
 
The Government shall have unlimited rights in all unmarked Data. In the event that Buyer or Seller learns of a release to the
Government of its unmarked Data that should have contained a restricted legend, the they will have the opportunity to cure such
omission going forward by providing written notice within three (3) months of the erroneous release.
 
(5). Copyright
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The Seller reserve the right to protect by copyright original works developed under this Contract.. All such copyrights will be in the
name of the individual Seller. The Seller hereby grants to the Buyer and  U.S. Government a nonexclusive, non-transferable, royalty-
free, fully paid-up license to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display
publicly, for governmental purposes, any copyrighted materials developed under this agreement, and to authorize others to do so.
 
In the event Data is exchanged with a notice indicating that the Data is protected under copyright as a published, copyrighted work and
it is also indicated on the Data that such Data existed prior to, or was produced outside of this contract, the Party receiving the Data
and others acting on its behalf may reproduce, distribute, and prepare derivative works for the sole purpose of carrying out that Party's
responsibilities under this Contract. or Prototype Award with the written permission of the Copyright holder.
 
Copyrighted Data that existed or was produced outside of this contract and is unpublished - having only
been provided under licensing agreement with restrictions on its use and disclosure - and is provided under this contract shall be marked
as unpublished copyright in addition to the appropriate license rights legend restricting its use, and treated in accordance with such
license rights legend markings restricting its use.
 
The Seller is responsible for affixing appropriate markings indicating the rights of the Government on all Data delivered under this
contract.
 
The Government agrees not to remove any copyright notices placed on Data and to include such notices on all reproductions of the
Data.
 
(6). Data First Produced by the Government:
 
As to Data first produced by the Government in carrying out the Government's responsibilities under this contract and which Data is
privileged or confidential if obtained from Buyer, such Data will, to the extent permitted by law, be appropriately marked with a
suitable notice or legend and maintained in confidence by the party to whom disclosed for three (3) years after the development of the
information, with the express understanding that during the aforesaid period such Data may be disclosed and used by or on behalf of the
Government for Government purposes only.
 
(7). Prior Technology
 
(i) Government Prior Technology: In the event it is necessary for the Government to furnish  Data which existed prior to, or was
produced outside of the contract, and such Data is so identified with a suitable notice or legend, the Data will be maintained in
confidence and disclosed and used only for the purpose of carrying out their responsibilities under this contract. Data protection will
include proprietary markings and handling, compliance, Proprietary Information, and the signing of non-disclosure agreements by
subcontractors of any tier and their respective employees) to whom such Data is provided for use under the contract. Upon completion
of activities under this contract, such Data will be disposed of as requested by the Government or Buyer.
 
(ii) n the event it is necessary to furnish the Government with Data which existed prior to, or was produced outside of the contract, and
such Data embodies trade secrets or comprises commercial or financial information which is privileged or confidential, and such Data is
so identified with a suitable notice or legend, the Data will be maintained in confidence and disclosed and used by the Government and
such Government Contractors or contract employees that the Government may hire on a temporary or periodic basis only for the
purpose of carrying out the Government's responsibilities under the contract. Data protection will include proprietary markings and
handling, and the signing of nondisclosure agreements by such Government Contractors or contract employees. Seller shall not be
obligated
to provide Data that existed prior to, or was developed outside of this contract to the Government.
Upon completion of activities under this contract, such Data will be disposed of as requested.
 
(iii) Oral and Visual Information: If information considered to embody trade secrets or to comprise commercial or financial information
which is privileged or confidential is expressly disclosed orally or visually directly to the Government, the exchange of such information
must be memorialized in tangible, recorded form and marked with a suitable notice or legend, and furnished to the Government within
thirty (30) calendar days after such oral or visual disclosure, or the Government shall have no duty to limit or restrict, and shall not
incur any liability for any disclosure and use of such information. Upon Government request, additional detailed information about the
exchange will be provided subject to restrictions on use and disclosure.
 
(iv) Disclaimer of Liability: Notwithstanding the above, the Government shall not be restricted in, nor incur any liability for, the
disclosure and use of:
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(A) Data not identified with a suitable notice or legend as set forth in this Article; nor
 
(B) Information contained in any Data for which disclosure and use is restricted, if such information is or becomes generally
known without breach of the above, is properly known to the Government or is generated by the Government independent of
carrying out responsibilities under the contract, is rightfully received from a third party without restriction, or is included in
data furnished, or is required to furnish to the Government without restriction on disclosure and use.

 
(v) Marking of Data: Any Data delivered under this contract shall be marked with a suitable notice
or legend.
 
(8). Notwithstanding the Paragraphs in this Article, differing rights in Data may be negotiated among the
Parties to each individual project on a case-by-case basis.
 
(9). Lower Tier Agreements
 
The Seller shall include this Article, suitably modified to identify the parties, in all Prototype Awards, subcontracts or lower tier
agreements, regardless of tier, or experimental, developmental, or research work.
 
(10). Survival Rights
 
Provisions of this Article shall survive termination of this contract. Notwithstanding the terms of this Article, differing rights in data
may be negotiated among the Parties to each individual Prototype Award on a case-by-case basis.
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