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COST AND PRICING DATA

1. CERTIFIED COST OR PRICING DATA

(a) If certified cost or pricing data are required pursuant to FAR 15.403-2, Seller shall submit accurate, complete, and current cost or pricing data to MDC prior to (i) the negotiation of a definitive price in excess of $500,000 for this contract, even if initially priced on a "not to exceed" basis, and (ii) the negotiation of the price of each change or modification which involves aggregate increases and/or decreases in cost plus applicable profits in excess of $500,000.

(b)
Seller's submittal of cost or pricing data (including Form MD-7050 or equivalent) shall be in the manner and subject to the conditions set forth in FAR 15.403-5 and 15.408 in effect on the date of this contract.

(c)
Seller shall certify to MDC that the cost or pricing data is accurate, complete, and current by using Form MD-7064, Certificate of Current Cost or Pricing Data.

2. DEFECTIVE COST OR PRICING DATA

Seller shall indemnify, hold harmless and defend MDC against any and all losses, costs, fees, damages and claims whatsoever arising from any of the following provisions or from any other failure of Seller to comply with the provisions set forth herein:

(a)
Seller furnished cost or pricing data which was not complete, accurate or current in support of the original pricing of this contract or under Paragraph 1 above; or

(b)
A Subcontractor of Seller furnished cost or pricing data which was not complete, accurate or current; or

(c)
Seller or a subcontractor or prospective subcontractor of Seller furnished cost or pricing data which was required to be complete, accurate and current and to be submitted to support a subcontract cost estimate furnished by Seller but which was not complete, accurate or current; or

(d) Seller or a Subcontractor or prospective Subcontractor of Seller furnished any data not within Paragraphs 2. (a), 2. (b) or 2. (c) above which was not accurate as submitted.

(e)
If MDC or the Government determines that defective cost or pricing data was furnished by Seller or any of its subcontractors, Seller agrees not to raise the following matters as a defense in connection with this clause:

(1)
The Seller or Subcontractor was a sole source supplier or otherwise was in superior bargaining position and thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing data had been submitted.

(2)
MDC or the Government should have known that the cost or pricing data in issue were defective even though the Contractor or Subcontractor took no affirmative action to bring the character of the data to the attention of the Government or MDC.

(3)
The contract was based on an agreement about the total cost of the contract and there was no agreement about the cost of each item procured under the contract.

(4)
The Seller or Subcontractor did not submit a Certificate of Current Cost or Pricing Data.

(f)
If an appealable decision is made by a Contracting Officer of the United States relating to cost or pricing data submitted by the Seller or by a Subcontractor of Seller, such decision shall be conclusive upon Seller provided the Seller is given the opportunity to appeal such decision as set forth in the "Disputes" clause of this contract.

3.
SUBCONTRACTOR COST OR PRICING DATA

The clause entitled Subcontractor Cost or Pricing Data as set forth in FAR 52.215-12 or 52.215-13, as appropriate, in effect on the date of this contract is incorporated into this contract by reference. The word "contractor" as used therein shall mean Seller.

